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•̂  Janie C. I. Sheng 

202.778 9855 
E - F I L E D Fax: 202.778.9100 

lanie sheng Sklgates.com 

Cynthia T. Brown 
Chief. Section of Admin., 
Office of Proceedings 
Surface Transportation Board Offlce^pF"^'' 
395 E Street, S.W. •'rooeedJng. 
Washington. DC 20024 JAN 2 1 2010 

Re: STB Hnance Docket No. 35225 PubSc Record 
San Benito Railroad LLC - Acquisition Exemption -
Certain As.sets of Union Pacific Railroad Company 

Dear Ms. Brown: 

Enclosed for filing in the above-captioned proceeding is a revised Usage Agreement filed 
on behalf of San Benito Railroad LLC ("San Benito") (attached as Exhibit A). This version is 
redlined to show changes from the form Usage Agreement previously filed in this docket. We 
also are providing a copy of the Trackage Rights Agreement (referenced in the revised Usage 
Agreement) that pertains to property north of the subject line (attached as E.\hibit B). Neither 
the changes to the revised Usage Agreement nor the Trackage Rights Agreement are relevant to 
the issues presented in San Benito's Motion to Dismiss the Notice of Exemption currently before 
the Board. San Benito, through its counsel, previously provided copies of the revised Usage 
Agreement and Trackage Rights Agreement to the Brotherhood of Maintenance of Way 
Employes Division/IBT, through its coun.sel Mr. Richard Edelman, on January 14,2010 and 
January 19, 2010, respectively. Mr. Edelman has no objection to submission of both agreements 
for filing in this docket. 

In addition, pursuant to the Board's order in STB Ex Parte No. 693 (STB served Dec. I, 
2009), Kevin M. Sheys will be presenting argument on behalf of San Benito. San Benito 
requests that five (5) minutes of its 20 minute argument time be reserved for rebuttal. 

Please let me know if you have any questions. 

Respectfully subtnitted. 

Jan.ip' Sheng V^ 
Attorney for San Benito RailroacrLLC 
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Exhibit 2 to Letter Amendment dated December 15. 2009 
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USAGE AGREEMENT --- HOLLISTER BRANCH 

THIS USAGE AGREEMENT (-^Agreement-:) dated as of 2e050_, is 

entered into by and between Union Pacific Railroad Company, a Delaware corporation 

(-l!Seller"!!), and San Benito Railroad LLC, a Califomia limited liability company 

(-:Purchasei'-:). 

RECITALS: 

AT-A. Seller and Purchaser have entered into an Option Agreement dated September 4, 

2001 (the -^Option Agreement-ll), pursuant to which Seller has granted Purchaser an option to 

acquire the railroad line and right-of-way commonly known as the Hollister Branch, between the 

UP Coast Main Line in the vicinity of M.P. 0.07 and the current stub end ofthe track, near Park 

Street, in the vicinity of M.P. 12.50 in Hollister, California, located in the County of San Benito, 

State of Califomia, as described in Exhibit A, hereto, together with certain improvements, 

fixtures, trackage and structures located thereon, and certain contract and other rights relating 

thereto, all of which are included in the definition of-^Property-[! as further defined in the Option 

Agreement. If Purchaser exeroisos its option and aoquiros tho Property upon tho torms 

and conditions sot forth in tho Option Agroomont, Seller and Purohasor shall execute 

tho Proporty (tho "Effootivo Dato"). 

BT-B. Purchaser has acquired the Property for the purpo.se of providing passenger rail 

service (through a designated third-party operator) and for any purpose other than those purposes 

reserved exclusively to Seller in the Option Agreement (the -^Retained Rights"!̂ ). 

&rC. Seller has retained a perpetual and exclusive easement (the -llFreight Easement-") 

to provide common carrier freight rail service on the Joint Trackage (as defined in Section 1 
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below). Purchaser has agreed to permit Seller to continue such freight rail service on the terms 

set forth herein. 

Br-D. Purcha.ser and Seller desire to set forth their respective rights and obligations with 

respect to the Joint Trackage, including the terms and conditions governing Scller-S provision of 

common carrier freight rail service on the Joint Trackage. 

& NOW. THEREFORE, it is mutually agreed by and between the parties hereto as 

follows: 

SECTION 1. SECTION 1. DEFINITIONS. 

-^Agreement-!! shall mean this Usage Agreement by and between Union Pacific Railroad 

Company and San Benito Railroad LLC. 

"!!Changeover Date-^ shall mean the date, if any, on which Purchaser elects to assume 

responsibility for maintenance and dispatching on the Joint Trackage or any portion thereof, as 

set forth in a written notice provided by Purchaser to Seller thirty (30) days prior to the 

assumption of such responsibility. 

-Xhanges and/or Additions-!! shall mean any improvements to the Joint Trackage 

constructed after the Effective Date, including but not limited to additions, betterments, and any 

construction, reconstruction, alteration and modification thereto, and any retirements to the Joint 

Trackage, but excluding ordinary maintenance, repair and renewal of the Joint Trackage. 

-!!Effective Date-!! shall mean the date of execution of this Agreement, which shall 

coincide with the Closing of Purchaser's aoquisit'on of the Proporty under the Option 

Agroomont (as tho term 'Closing" is dofinod thoroin). 

-!!Environmental Laws-!! shall mean any and ali applicable laws, statutes, regulations, 

enforceable requirements, order, decrees, judgments, injunctions, permits, approvals. 
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authorizations, licenses, permissions or binding agreements issued, promulgated or entered by 

any governmental agency having jurisdiction over the Joint Trackage, relating to the 

environment or relating to the management, release or threatened release of contaminants or 

noxious orders, including, without limitation, the Hazardous Materials Tran.sportalion Act, the 

Comprehensive Environmental Response, Compensation and Liability Act (-!!CERCLA"!!), the 

Resource Conservation and Recovery Act. the Toxic Substances Control Act, the Solid Waste 

Disposal Act, the Clean Air Act, the Clean Water Act. and any similar or implementing federal, 

state or local law, and all amendments or regulations promulgated thereunder. 

-!!Equipment-^ shall mean trains, locomotives. pas.senger cars, freight cars (loaded or 

empty), intermodal units (loaded or empty) or cabooses in the account, possession, custody or 

control of a party. Equipment shall also mean vehicles and other machinery capable of being 

operated on railroad tracks or on right-of-way for purposes of maintenance, repair or renewal of 

such railroad tracks. 

-!!Excluded Conduct-!! shall have the meaning set forth in Section 6. 

-^Freight Easement-!! shall mean the perpetual and exclusive common carrier freight 

railroad easement that Seller reserved from its conveyance of the Property to Purchaser, as more 

particularly described in the Deed attached to the Option Agreement. 

-!!Freight Operator-!! shall have the meaning set forth in Section 2.3. 

"!!Hazardous Materials-!! shall mean any pollutant, toxic substance, hazardous waste, 

hazardous material, hazardous substance, oil or petroleum product as defined in or pursuant to 

the Resource Conservation and Recovery Act. as amended; the Comprehensive Environmental 

Response, Compensation, and Liability Act, as amended; the Toxic Substances Control Act, or 

any federal, state or local environmental law or regulation existing as ofthe date hereof 
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-^Joint Trackage-" shall mean the railroad trackage located between the Coast Main Line 

in the vicinity of M.P. 0.07 and the current stub end ofthe track, near Park Street, in the vicinity 

of M.P. 12.50, in Hollister, Califomia in the right-of-way described in Exhibit A. hereto, and all 

improvements, fixtures, and structures located thereon or appurtenant thereto as of the Effective 

Date, including but not limited to rails, tics, switches, bridges, culverts, tunnels, grade crossings, 

buildings, communication sy.stems and signal systems. 

-Xoss-!! or -!̂ Losses"-!! shall mean all losses, damages, claims, demands, costs, liabilities, 

judgments, fines, fees (including, without limitation, reasonable attorneys-! fees) and expenses 

(including, without limitation, costs of investigation, expen.ses at arbitration, trial or appeal and 

without institution of arbitration or suit, and, with respect lo damage or destruction of property, 

cleanup, repair and replacement expen.ses) of any nature arising from or in connection with J^ 

the death of or injury to persons, including, without limitation, employees ofthe partiesrj ortiil 

damage to or destruction of property, including, without limitation, property owned by either of 

the parties hereto, in connection with freight rail service or passenger rail service on, over and 

upon the Joint Trackage. 

-̂ ^Maintenance Fee-!! shall have the meaning set forth in Section 4.1. 

-!!Operator-!! shall have the meaning set forth in Section 2.3. 

-!!Option Agreement-!! shall mean the Option Agreement dated September 4, 2001 by and 

between Union Pacific Railroad Company and San Benito Railroad LLC. 

-!!Passenger Service Commencement Date-]! shall mean the date, if any. on which 

Purcha.ser (through its Operator) commences regularly scheduled, revenue passenger rail service 

on the Joint Trackage. The Passenger Service Commencement Date cannot occur prior to the 

Changeover Date. 



"!!Property'-!! shall have the meaning set forth in the Option Agreement. 

-!!Purchaser-!! shall mean the San Benito Railroad LLC. 

-!!Retained Rights'-!! shall have the meaning set forth in the Option Agreement. 

-!!Seller-!! shall mean the Union Pacific Railroad Company. 

-!!STB-!! shall mean the Surface Transportation Board of the United States Department of 

Transportalion or any successor federal agency. 

"Trackage Rights Agreement" shall mean that certain Trackage Rights Agreement 

between the Parties governing certain Purchaser operations on the UP Coast Main Line. 

-!!Trains-!! shall consist of one or more locomotive units with freight or passenger cars 

attached thereto or one or more self-propelled passenger cars. 

SgCTlQM^g. SECTION 2. RIGHTS QF PURCHASER AND SELLER. 

3T4-2. 1 Purchaser-Is and Seller-'s Rights Generally, 

^a^(a) Pursuant to the Freight Easement, and subject to the terms and conditions 

of this Agreement, Seller has reserved and shall have the perpetual and exclusive right to provide 

common carrier freight rail service to current and future freight rail customers located on or 

adjacent to the Joint Trackage. Neither Purchaser nor any person or entity other than Seller (or 

its successors or assigns) shall be permitted to provide local, overhead or any other type of 

freight rail service on the Joint Trackage. 

(t>)-(h) Except for the Retained Rights and any other rights provided to Seller 

under this Agreement, Purchaser shall have all of the rights incident to ownership of the Property 

and the Joint Trackage, including but not limited to the right to use the Joint Trackage for any 

purpose other than providing freight rail .service and the right to rehabilitate, relocate or 

otherwise construct improvements on or adjacent to the Joint Trackage under the terms and 
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conditions set forth herein. Without limitinti the generality of the foregoing. Purchaser shall have 

Ihe ri^ht at any time on or utter the Pas.senger Service Commencement Date and regardless of 

whether Piircha.ser has exercised its rights under the Trackage Riahts Atiiccmcnt to conduct 

passenger service on the Property. 

2 ^ 2.2 Freight Service. 

(aVta) Seller currently provides and has the exclusive right and obligation to 

continue to provide common carrier freight rail service to customers located on or adjacent to the 

Joint Trackage. Seller shall have the right to use the Joint Trackage and any Changes and/or 

Additions to the Joint Trackage constructed by Seller in accordance with Section 2.4 to provide 

such common carrier freight rail service. Seller shall have the right to u.se any Changes and/or 

Additions to the Joint Trackage constructed by Purchaser for switching operations for current 

and fiiture local customers, including all normal and customary railroad operations in connection 

therewith (-!!Switching Operation.s-!!). Subject to the foregoing right of Seller, Seller shall not 

have the right to use any Changes and/or Additions to the Joint Trackage constructed by 

Purchaser for any purposes other than Switching Operations. Seller shall provide Purchaser with 

advance written notice, as soon as is reasonably practicable, if Seller intends to provide freight 

rail service to any customer located on or adjacent to the Joint Trackage that is not currently 

being served by Seller from the Joint Trackage as of the Effective Date of this Agreement. If 

Seller materially extends or increases its freight rail .service obligations with respect to customers 

located on or adjacent to the Joint Trackage, it shall provide advance written-notice thereof to 

Purcha.ser as .soon as is reasonably practicable. Notwithstanding such notice, and except as 

otherwise provided herein. Purchaser shall have no right to veto any such extension of freight rail 

service. 
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(!>>-(h) Seller expressly retains and Purchaser expressly declines to assume any 

obligation to provide freight rail .service to customers located on or adjacent to the Joint 

Trackage, any common carrier obligation or any other obligation with respect thereto. 

273-2.3 Third Party Operators. It is understood and agreed by the parties hereto that 

Purchaser has the right to designate a third party operator (-"Operator-!!) to exerci.se its operating 

and related rights under this Agreement. Tho oartios aaroo that tholf Purcha.scrdesitinates an 

Operator shall boother than the same entity that is operating the Caltrain San Franoisoo 

San Jose-Gilroy service at the time of such designationrand thoroafter. any successor 

operator of such sorvice.enlitv that is or would be the Operator under the Trackage Rights 

;nt. Purchaser .shall select a qualified Operator. Seller shall have the right to approve 

irgtor̂  which approval shall be at Owner's sole di.scretion. For purposes of this 

Agreement, the term -!!Purcha.ser-!! shall be deemed to include or to mean and refer to the 

-!!Operator,-!! and the term -!!PurchaservS employees-!! (or any similar reference) shall be deemed 

to include or to mean and refer to the -!!Operator-!s employees.-!! unless the context requires 

otherwise. In addition, any reference herein to a -!!party-!! or the -!!parties-!! to this Agreement 

shall be deemed to include the Operator, unless the context requires otherwi.se. The Seller-!s 

operating and related rights under this Agreement can be exercised by a designated third-party 

operator (-!!Freight Operator-^ only in accordance with Section 11 herein. Both parties and their 

respective operators, if any, shall comply with any and all governmental regulations, and all 

terms and conditions of this Agreement. 

g;4-2.4 Seller-'s Right to Make Changes and/or Additions. 

(a)-(a) Seller shall have the right, at its sole cost and expense, to design and 

construct Changes and/or Additions to the Joint Trackage consisting solely of railroad-related 

http://exerci.se
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facilities reasonably necessary for and related to Seller-!s freight operations on the Joint 

Trackage; provided, however, that such Changes and/or Additions shall not unreasonably 

interfere with Purchaser-!s use or intended use of the Joint Trackage or the Property; provided, 

further, that Seller shall not have the right to construct additional trackage on the Property after 

the Effective Dale without permission of Purchaser, which shall not be unreasonably withheld or 

delayed. Purchaser shall have the right to review and approve such Changes and/or Additions in 

accordance with subparagraph 2.4(b) below. In addition, Purchaser shall have right to use such 

Changes and/or Additions in accordance with the terms and conditions of this Agreement. 

^bV(b) Seller shall deliver copies ofthe design plans (including schematic designs 

and any engineering, structural, mechanical and con.struction plans and specifications) 

(collectively -!!Plans-!!) relating to such Changes and/or Additions that it proposes to design and 

construct pursuant to subparagraph 2.4(a) at least ninety (90) days prior to commencing 

construction of such Changes and/or Additions. Purchaser shall have the right to reject such 

Plans if the propcsed design would unrea.sonably interfere with Purchaser-!s use or intended use 

ofthe Joint Trackage or the Property. The parties shall use their best efforts to agree on 

appropriate modifications to such Plans in order to eliminate or minimize interference with 

Purchaser-!s use or intended use of the Joint Trackage or the Property. If the parties are unable to 

agree on appropriate modifications to such Plans, the matter shall be submitted to the dispute 

resolution process set forth in Section 7 herein. 

teVfcl Seller shall construct .such Changes and/or Additions that have been 

approved by Purchaser in accordance with subparagraph (b) at such times and in such a manner 

as to not unreasonably interfere with, delay or endanger passenger rail operations on the Joint 

Trackage or the Property. Purchaser-!s Trains or Equipment, or the Joint Trackage or Property 
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itself Such constmction shall be conducted in accordance with Seller-Is safely rules and 

construction standards and shall comply with all applicable laws, rules and regulations. Seller 

shall provide, at its sole cost and expen.se, appropriate protection to Purchaser'!s employees, 

passengers. Trains and Equipment during such construction. 

£75-2.5 Purchaser-'s Right to Make Changes and/or Additions. 

(a)-LaJ-Purchaser shall have the right, at its sole cost and expense, to design and 

construct Changes and/or Additions to the Joint Trackage in its sole discretion. Purchaser shall 

provide Seller with ninety (90) days advance written notice prior to commencing the 

construction of such Changes and/or Additions. Purchaser shall construct such Changes and/or 

Additions at such times and in such a manner as to not'unreasonably interfere with, delay or 

endanger Seller'ls freight rail operations on the Joint Trackage or Seller-!s Trains or Equipment 

located thereon. Purchaser shall provide, at its sole co.st and expen.se, appropriate protection to 

Seller-!s employees, lading. Trains and Equipment during such construction. 

{fe)-iJ2lPurchaser shall be responsible for designing and constructing, at its sole 

co.st and expense, any Changes and/or Additions to the Joint Trackage (including, without 

limitation, any track crossings or grade separations) that are required by any governmental 

agency, unless such Changes and/or Additions arc required by such agency .solely for or solely as 

a result of Seller"s use of the Joint Trackage (in which event Seller shall be responsible for 

designing and constructing such Changes and/or Additions, at its sole cost and expense, and in 

compliance with the provisions of the preceding Section 2.4). 

http://expen.se
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276-2.6 Ownership of Changes and/or Additions. Purchaser shall own all Changes and/or 

Additions that are not expressly made the property of Seller under this Section 2.6. Seller shall 

own such Changes and/or Additions that lue (i) sidings, industrial tracks, spur tracks or other 

improvements that are reasonably severable from the main corridor right-of-way and trackage of 

the Joint Trackage (ii) that are used solely to provide freight rail service on the Joint Trackage 

and (iii) that are made at Seller-!s sole cost and expense. Purcha.ser shall not remove any such 

Changes and/or Additions to the Joint Trackage without the prior written consent of Seller, 

which consent .shall not be unrea.sonably withheld, conditioned or delayed. Within ninety (90) 

days of the abandonment of Seller-!s common carrier freight obligations on the Joint Trackage. 

Seller shall have the right (but not the obligation) to remove any Changes and/or Additions that it 

owns from the Joint Trackage and restore the Joint Trackage to its original condition as ofthe 

Effective Date. If Seller does not remove any such Changes and/or Additions within the ninety 

(90) day period. Purchaser shall have the right to request that Seller, at iLs sole cost and expense 

and within ninety (90) days, remove such Changes and/or Additions and restore the Joint 

Trackage to its original condition as of the Effective Date. Any Changes and/or Additions not 

removed by Seller in accordance with the foregoing sentence shall become the property of 

Purchaser. 

SECTION 3. SECTTON X OPERATIONS. 

374-3.1 Dispatching and Control. 

{afia^Prior to the Changeover Date, the operation and dispatching of any and all 

Trains and Equipment of either party over and along the Joint Trackage shall be subject to the 

direction and control of Seller-!s train dispatchers and other authorized agents. Seller .shall be 

responsible for such dispatching at its sole cost and expense. In performing its dispatching 

JJJ 
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responsibilities. Seller shall schedule and dispatch Trains and Equipment over and along the 

Joint Trackage in a safe, reliable and on-time manner, in a manner that minimizes disruption of 

Purchaser-!s pa.ssenger operations and other activities on the Joint Trackage, if any. and in a 

manner that complies with all applicable laws, regulations or rules (including reasonable 

operating rules as Seller shall, from time to time, institute in accordance with the terms and 

conditions of this Agreement). Seller shall provide Purchaser with reports and other information 

relating to Train and Equipment movements on the Joint Trackage as may be reasonably 

necessary for Purchaser to conduct activities on the Joint Trackage. 

(b}-^Prior to the Changeover Date, Purchaser shall have access to the Joint 

Trackage for the purpose of surveying, inspecting or testing the Joint Trackage or for any other 

similar purpose, unless such other similar purpose could cause a work stoppage or other labor 

dispute on any of Seller-!s rail lines, upon giving reasonable notice to Seller; provided that. 

Purchaser shall not undertake any rehabilitation, construction or relocation activities thereon 

prior to the Changeover Date. During any period of access to the Joint Trackage by Purchaser 

for such purposes, if Purchaser reasonably requests. Seller shall issue notices of interrupted 

service, including embargo notices (with duration thereof to be .specified by Purchaser) to 

affected customers located on or adjacent to the Joint Trackage. Any access or activity by 

Purchaser pursuant to this Section shall be coordinated with Seller to minimize interference with 

freight service, but Purcha.ser shall bear the financial cost of any such interruption relating to 

freight operations, including the costs of fiagmen or safety signals. Purchaser shall hold 

harmless, indemnify and defend Seller from and against any cost, expense, claim or liability 

(other than labor disputes or claims) resulting from any such access or activities, including. 

I i 
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without limitation, claims by freight cu.stomers located on or adjacent to the Joint Trackage 

alleging failure to provide adequate freight service. 

(eV(c) Except as set forth in Section 3.1(a) and Section 3.1(b). the management 

and operation ofthe Joint Trackage shall, at all times, be under the exclusive direction and 

control of Purchaser and its authorized agents, and the dispatching of all Trains and Equipment 

of either party over and along the Joint Trackage shall, at all times, be subject to the exclusive 

direction and control of Purchaser-!s dispatcher and other authorized agents. Purchaser shall be 

responsible for such dispatching at its sole cost and expense. In performing its dispatching 

responsibilities, Purc'ha.ser shall schedule and dispatch Trains and Equipment over and along the 

Joint Trackage in a .safe, reliable and on-time manner and in a manner that complies with all 

applicable laws, regulations or rules (including rea.sonable operating rules as Purchaser shall, 

from time to time, institute in accordance with the temvs and conditions of this Agreement). 

Purcha.ser shall provide Seller with reports and other information relating to Train and 

Equipment movements on the Joint Trackage as may be reasonably necessary for Seller to 

conduct freight operations on the Joint Trackage. 

^d4-(d) At least thirty (30) days prior to the Passenger Service Commencement 

Date, Purcha.ser shall determine the schedules for its Trains and shall provide such schedules to 

Seller. Prior to the Passenger Service Commencement Date, Seller shall reschedule its Trains, to 

the extent neces.sary, so as to minimize interference with Purchaser-!s scheduled Trains. Each 

party shall have a continuing obligation to notify the other of any changes to such Train 

schedules, and Seller shall have a continuing obligation to schedule its Trains .so as to minimize 

interference with Purchaser-!s .scheduled Trains. 

li 
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{&)• (e) All operating and dispatching decisions affecting the movement of Trains 

and Equipment on the Joint Trackage shall give priority to passenger Trains. 

tfK f) Neither parly shall adopt, except by agreement with the other party (which 

shall not be unreasonably withheld, conditioned or delayed), a new communications system or 

signal system for use on the Joint Trackage which would adversely affect the other party-!s 

provision of its rail service, unless required by any statute, law, ordinance or governmental 

regulation. 

^e^(g)The parties hereby acknowledge that operating and management issues 

may arise from time to time with respect to the Joint Trackage and agree to meet and confer in 

good faith to discuss and resolve such i.s.sues upon the written request of either party. 

372-3.2 Train Operations. 

(aV(a) Purchaser and Seller shall each be responsible for providing and operating 

their own Trains and Equipment on the Joint Trackage and each shall operate such Trains and 

Equipment in a safe manner. Each party shall be responsible for furnishing, at its sole cost and 

expense, all labor, fuel and other supplies necessary for the operations of its own Trains and 

Equipment over the Joint Trackage. 

lb^(btPurcha.ser and Seller shall each comply with (i) all applicable law.s, 

regulations or rules, state or federal, goveming operations on, and the inspection, te.sting or 

safety of, the Joint Trackage, the Trains and Equipment thereon, and any personnel employed in 

the operation and maintenance thereof (including any laws relating to the transportation of 

Hazardous Materials applicable to their respective operations), and (ii) all of Purcha.ser-;s 

timetables, general orders and bulletins and other standards relating to such operation. 

13 
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maintenance, condition, inspection, te.sting or safety, which timetables, general orders, bulletins 

and other standards shall be provided in writing by Purcha.ser to Seller. 

(eV-fc) Neither Purchaser nor Seller shall have any responsibility for inspecting, 

maintaining, servicing or repairing any Trains or Equipment used by the other party on the Joint 

Trackage. If, for any reason, Purchaser-!s or Seller-!s Trains or Equipment become .stalled or 

disabled on the Joint Trackage and are unable to proceed, then the party whose Trains or 

Equipment are involved in the incident (the -!!Responsible Party-!!) shall within a reasonable time 

fumish such assistance as may be necessary to haul, help, push or move such Trains or 

Equipment and clear the Joint Trackage. If the Responsible Party does not clear its Trains or 

Equipment from the Joint Trackage within a reasonable time, the other party may clear such 

Trains or Equipment from the Joint Trackage and obtain from the Responsible Party 

reimbursement of all reasonable costs incurred in so doing. 

4dVfd) Purchaser shall, as soon as practicable, notify Seller of any investigation or 

hearing conceming the violation of any operating rule, safety rule, regulation, order or 

instruction of Purchaser by any employee of Seller. Such investigation or hearing may be 

attended by an official of Seller. 

(eVfe) If in the exerci.se of any of its rights or perfonnance of any of its 

obligations under this Agreement, Seller shall reasonably need to enter upon any portion ofthe 

Joint Trackage outside the normal course of freight operations, then Seller shall give reasonable 

notice to Purchaser of such entry, which notice shall be not less than forty-eight (48) hours in 

advance, except in the case of emergencies. Except in the ca.se of emergencies, in no event shall 

Seller, or any of its agents, servants, employees, consultants or contractors, enter upon the Joint 

i i 
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Trackage outside the normal course of frcight operations without having first received 

permission from Purchaser. 

SECTION A. SECTION 4. MAINTENANCE 

4r4-4.1 Maintenance Obligations of Seller. 

(̂ V-(a) Prior to the Changeover Date, Seller .shall at its sole cost and expense, and 

under its sole management and control, maintain the Joint Trackage to a level reasonably 

determined by Seller to be consistent with the use being made thereof by Seller. Such 

maintenance shall include, without limitation, the repair of trackage, structures and signals, 

installation of ties and balla.st, surfacing work and replacement in-kind of existing facilities such 

as trackage, structures and .signals. In conducting its maintenance obligations. Seller shall u.se 

reasonable and customary care, skill and diligence and shall comply with all applicable laws, 

regulations or rules. 

(te)iblNo more than ten (10) days after the Changeover Date, the parties shall 

conduct a joint inspection ofthe Joint Trackage. The date on which the joint inspection occurs 

shall be the Joint Inspection Date. 

^s^(c) As ofthe Changeover Date, Purchaser shall assume sole and exclusive 

responsibility for maintaining, under its sole management and control, the Joint Trackage at no 

less than the condition the Joint Trackage was in on the Joint Inspection Date. Such maintenance 

shall include, without limitation, the repair of trackage, structures and signals, installation of ties 

and ballast, surfacing work and replacement in-kind of existing facilities such as trackage, 

structures and signals. At such time as Purchaser elects to commence pa.ssenger rail service on 

the Joint Trackage, the Joint Trackage must be upgraded to minimum FRA Class III standards at 

Purchaser-!s sole cost and expense. 

11 
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(d4-(d) Following the Changeover Date, but prior to the Passenger Service 

Commencement Date, Seller shall pay to Purchaser a fee of S60.00 per loaded car for each 

loaded car that moves over the Joint Trackage (-!!Maintenance Fee"!!). Seller and Purchaser 

further agree that the Maintenance Fee shall be increased or decreased on an annual basis (as of 

each anniversary ofthe Changeover Date) to reflect fifty percent (50%) of the change in the Rail 

Cost Adjustment Factor-Unadjusted from the corresponding quarter ofthe prior year. 

(6V(e) As of the Passenger Service Commencement Date, the Maintenance Fee 

charged to Seller by Purchaser shall be terminated. 

4.-2-4.2 Failure to Maintain. In the event that either Purchaser or Seller (as appropriate, 

the -!!Maintaining Party'-!!) fails to fulfill any maintenance obligation under Section 4.1 of this 

Agreement, the other party shall be entitled to give written notice of such failure to the 

Maintaining Party. If the Maintaining Party has not performed .such maintenance obligation 

within thirty (30) days after receipt of such notice, the other party may perform such 

maintenance obligation and shall be entitied to full reimbursement for the costs thereof from the 

Maintaining Party; provided, however, that if the Maintaining Party makes its best efforts to 

commence to cure .such failure within such thirty (30) days, the period for cure shall be extended 

for so long as the Maintaining Party continues to make its best efforts to cure, but in no case 

longer than an additional thirty (30) days. The performance of any such maintenance obligation 

by the other party shall not be deemed or construed as an assumption of any other or ongoing 

maintenance obligations ofthe Maintaining Party. 

SECTIOM^^SECTION 5. INSURANCE. 

(aV(a) Purchaser shall obtain and maintain general liability insuranco with 

limits of liability applicable to bodily injtuy-ar̂ d- proporty damage in the amount of at least 

Ih 
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Ofte Httn-̂ kfrj W'^o^i Doi'ars i?-:l-00-.00&:OQQ79&)-per occufpenee and-sha-ll-ettheMftclude 

its Operator as insured undor its polioios or furnish ovidonoo of soparato insuranco of 

tho samo'amotmt and typo for the Operator. Insurance shall be-pteced with a cepfv ârvf 

or companies authorizod to conduct business in California which-has a current Bosfs 

Irsuranco Gu4do Rating of at least A. or its eauivalentthc insurance coverage specified on 

Exhibit B. which is attached hereto and made a part hereof. Purchaser may self-insure to an 

amount not to exceed Fivo Hundred Thousand One Million Dollars 

($500.OOCOO) 1.000.000.00) per occurrence provided that the total coverage limits (self 

insurance plus excess liability insurance) are at least QfteTwo Hundred Million Dollars 

(54^07000^.^0.00^ por occurrence2(X).00O.00Q.00) pyr (X-currencc with an aggregate limit of 

nul lesMhanTwo I HIP. IriiL ̂ lil'i î n Lini U .-̂  i '-.200.000.000.00). CGL insurance must be written 

on ISO occurrence form CG 00 01 12 04 (or a substitute form providing equivalent coverage). 

Purcha.ser shall provide Seller with certified copies of its policies, as well as certificates of 

insurance and endorsements evidencing the coverage specified aboveon Exhibit B prior to the 

Passenger Service Commencement Date. The foregoing policy limit and self-insurance limit 

shall be adju.sted by the parties every five (5) years to reflect industry standards, liability claim 

trends and market conditions, but in no event shall the total coverage ever be less than QfteTwo 

Hundred Million Dollars ($1 OQ.OOQ.QOQ.Q0200.000.QOQ.OO): provided that any adjustment in 

the policy limit shall be capped at ten (10) percent per adjustment period. 

(feV(b,) Seller maintains, and shall obtain andcontinue to maintain at all times this 

Agreement is in effect, at its sole cost and expen.se, gener-af liability insuranco covofa§er-Gf 

solf insuranco. consistent with other railroads of si-milar size and ooerahonsa cata.strophic 

risk management program, allowing for its diverse risk exposures and financial condition, and in 

17 
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keeping with risks assumed bv corpcirations of established si/e and reputation and consistent 

with programs of other Class I Railroads las defined in 49 C.F.R. ^ 1201. .subpart A. General 

Instruction I-I fall. Such insurance coverage or self insurance shall be at least as comprehensive 

as the coverage provided by ISO form CG 00 01 10 93, with limits of liability applicabio to 

be€lfly-̂ nĵ ry and-property damage in the amount of at-least One Htindrsd Million Dollare 

(5100.000,000.00). If obtained from an insurance company or oompanios. such 

insurance shall be placed Vî ith a company or companies authorized to conduct business 

in California which has a current Best's Insuranco Guide Rating of a? loast A, or its 

equivalent. Purchaser and its Operator shall be named-a:S additional insureds (o--

troated as additional insured to tho oxtont Soilor is solf-insurod) undor Sollor's 

eoveraco. in a form acceptable to Purchaserreauired of Purchaser under this Agreement. 

Seller shall provide Purchaser with certificates of insurance and copies of ondorsomonts, or a 

letter of self insurance, evidencing such insurance coverage or self insurance within thirty (30) 

days after the Effective Date of this Agreement. 

(&)-(c) The general liability insurance or'self insurance required by this Section^ 

shall provide coverage for personal injury, bodily injury, death and property damage w#> 

rosDOCt to allarising out of operations of the Seller and/pi Purcha.ser on the Joint Trackage. 

Such insurance shall include broad fermfrom contractual liability coverage and shall be 

applicable to the indemnity provisions set forth in Section 6. .Ary policy of gjO-̂ -î al !-abili:v 

Hasuf-a.nci ob^ainod or rrg'ntained by the P'^rciiaser snT:i4LprDv:do c- wai'.'or :f 

subrG§i= '̂ri&tt-ap-'i-#!a-î -f ra^e^elJer as ^'+^d4'^0fiaT tn^ ĵfed w-th .'e;-pê t-t̂ =~- af̂ y-4fa-b*l;;y to 

beborHe-f:-y4l-"e-P-iitf6|-hasep-fKrCsti-irit-^ trte-p-M-eviafcr-j-of-SecttOA 6-6 hereinafter. Any 

policy of general liability insurance obtained or maintained by the Seller shall provide a waiver 

IK 
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of subrogation in favor of Purchaser and its Operator, and shall name Purchaser and its Operator 

as additional insureds with respect to any liability to be borne by the Seller pursuant to the 

provisions of Section 6; to the extent that Seller maintains self- insurance. Seller hereby waives 

its rights of subrogation against Purchaser and its Operator with respect to all claims which are 

covered by such self-insurance (or would have been covered had Seller purchased insurance), 

and agrees that Purcha.ser and its Operator shall be treated as additional insureds under Seller^ 

coverage, in a form acceptable to Purchaser.'s coverage, ^ r jii-iL ̂ M r\'""-X-'LLU'.'JJ-'.'• 

i'i>yi TjCV- i^--iivJtii''!':j''j!/i'iL,'j.l'':-: Tuiyl '̂̂ ^^Lih '̂' j Î'̂ iJ-r iiJiii.-.^. •" --•.!ii:i"\iiji:.i in favor of 

Seller.. 'n'l ^1IJ'!_:"..•yx S> li•-?•_•.v-i 'i yd'-''U^ -'.^ -'-'•'-L -̂ IjvL''i-ilOL-i". -j;v !r;_h.'_,r̂ '̂j -•"-: i^. n: !"'3 

I\jt .pjil'-̂ 'i-.̂ iS'—L?--••-̂ ''--'Ĵ L'-î 'iî '-r' 'Ji^ VJ-'-'.^^'- i ' . iJ^'i-i 

(^)-i^The insurance (including self insurance) obtained or maintained pursuant 

to this Section shall be primary with respect to the liability obligations under this Agreement of 

the party obtaining the insurance and with respect to the interests of all parties added as 

additional insureds. Any other insurance maintained by an additional insured shall be excess of 

the coverage herein defined as primary and shall not contribute with it. 

(e)-(e) Unless otherwi.se specified herein, the insurance required by this Section ^ 

shall be maintained by each party for the full term of this Agreement and to the expiration of 

applicable Statefs) and Federal statutes of limitations allowing for claims asain.st the Seller 

(except as otherwise provided in this Agreement) and shall not be permitted to expire or be 

canceled or materially changed except upon sixty (60) days-! written notice to the other party. 

Each insurance policy required by this Section shall provide that coverage shall not be 

suspended, voided, canceled, or materially reduced in coverage or limits except after sixty (60) 

j y 
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day.s-! prior written notice has been given to the insureds, including additional in.sureds provided 

for in this Agreement. 

(*)"££LEach party shall maintain workers-! compen.sation and employers'! liability 

insurance, with at least minimum required statutory limits, and in compliance with requirements 

of California and/or federal law. 

(§f-££2,A failure of either party to obtain or maintain the in.surance required by 

this Section shall not relieve such party of any of its liabilities or obligations under this 

Agreement. 

SECTION 6. SECTION 6. LIABILITY. 

674-6.1 A.ssumption of Responsibility. 

^ar-(al Each of the parties hereto shall assume, bear and pay any and all Losses 

allocated to it as the responsible party under the terms of this Section 6. Except as otherwise 

expressly provided in Sections 6.2(b)(v) and 6.3, the responsibility for Losses allocated to each 

party under this Section 6 is without respect to fault, failure, negligence, misconduct, 

malfeasance or misfeasance of any party or its employees, agents or servants. 

(bV(hi All costs and expen.ses incurred in connection with the investigation, 

adjustment and defense of any claim or suit pertaining to a Loss shall be included as part of 

any Loss for which responsibility is assumed under the terms of this Section 6, but not 

including salaries or wages and associated benefits of and out-of-pookot oxponsos 

incurre€^by or with respect to, employees ©foe either party or employees of the Operator or 

the Freight Operator engaged-directly in such investieatiej^. adiustmiem-afKJ-dofonso work 

and a reasonable amount of allooatod salarios and wages of cmployoos providing 

support son/icos to such omployoos so ongagod directly in such work. 
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&.-26.2_Allocation of Responsibilities. 

(a}-yy^Except as otherwise expressly provided in Section 6.3, Losses arising 

out of personal injury (including bodily injury and death) to, or properly damage suffered by, 

an invitee of either party shall be the responsibility of and borne and paid .solely by that party 

regardless of the cause of such Loss-er. the fault of either partyj or the party whose 

Equipment was involved. For purposes of this paragraph, consultants and contractors of a 

party and any person who is on Equipment operated by or for the account of a party as a 

passenger or otherwise (other than an employee ofa party engaged in performing duties for 

that party) shall be deemed to be an invitee of that oartv. In addition, all persons at anv 

pasjienger station or nassenger-foading platform located on or adjacent to the Joint Trackage 

shall be deemed to be invitees of Purchaser (other than employees, contractors, and consultants-

including employees of such contractors and consultants, of Seller engaged in performing duties 

for Seller). 

(b)-£hlExcept as otherwise expressly provided in Section 6.3, Losses arising 

out of personal injury (including bodily injury and death) to, or property damage suffered by, 

persons other than invitees of either Purchaser or Seller and casualty losses to property 

owned by Purcha.ser or Seller shall be the responsibility of and borne and paid by the parties 

as follows: 

riVri) Lo.ss to Equipment and Lo.ss of other property owned, leased or exclusively 

used by Purchaser shall be the responsibility ofthe Purcha.ser and borne by 

it. 

^ 
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4ii-)-(ii) Loss to Equipment and Loss of other property owned, leased or 

exclusively used by. and freight transported by, Seller shall be the 

responsibility of Seller and borne by it. 

(tit^diil Loss to property jointly u.sed by both parties shall be the responsibility of 

and borne and paid by the parties as follows: 

MV( A) totally by the party whose Equipment was involved in the incident 

giving rise to the Loss if the Equipment of only one party was 

involved in the incident giving ri.se to such Loss; 

^B)-(B,) equally by the parties if the Equipment of both parties was 

involved in the incident giving rise to the Loss; and 

(G)-(Clby the party that owns the real property on which the Loss 

occurred when no Equipment of either party was involved in the 

incident giving rise to .such Loss. 

(w^tivl Los!>es arising out of personal injury (including bodily injury and death) 

to, or property damage suffered by, any employee of either party which 

occurs during the course of employment or while traveling to or fipm 

employment shall be the responsibility of and borne .solely by the party 

employing .such employee. 

M-{v) Losses arising out of personal injury (including bodily injury and death) to, 

or property damage suffered by, any person who is not an employee or 

invitee of either party (including, without limitation, persons using 

vehicular and pedestrian crossings and trespassers), including without 

limitation Lo:AP-̂ 'JU-:''':''''-̂ '.̂ '-"i"'t̂ -i.'5̂ '̂J-. t'̂ -Jiu-i.-̂ '-' '̂ •!ji-lL̂ W..ii: -iii']£i r-''̂ iL': 
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-•̂ SiClj.lJJ ij-ij'Ĵ '̂ :.'̂ .[!..'>-. L •:: '-.''^[-'•'^'i\'-yi]l.'^}y±-'} "11 J--i;.'--!;!--'.. -ii..l-.̂ -L'--L|J 

:,>'-'̂ '̂ i:'̂ 'j •! t I îfiL îjI; ; 'iMiVii'i'i- LI^ ''"U:-. UL'.i' jii-ini"-'"J- "i^. ''41!; L.L!l--.i4~'"-:-- ''•0 '.''^-^ '• 

1 '.I' ;u '^ icv;.L'r''''-'-l4'̂ ?J:y Jl.ilL:.*i=-*'.'.Ji'i''J-s!''Ji:.i'IHDi.' i-l-"v: Jr-l' -= • V'-'i"-J^i 

coii^jiiii.'Ll.-, i_>,j.j!.'e_.KiMii_T.-">i'.jsLî ij.' H: oiJi'.r.ij;.fi-.i:!\ij:'. ih.^ shall be the 

responsibility of and borne (A) totally by the party whose Equipment was 

involved in the incident giving rise to such Loss if the Equipment of only 

one party was involved in the incident giving rise to such Loss, (B) by 

Purchaser i f no Equipment of either party was involved in the incident 

giving rise to such Loss and the incident occurred on the Joint Trackage, 

and (C) by both parties in proportion to their relative degrees of fault i f the 

Equipment of both parties was involved in the incident giving rise to such 

Loss: provided, howover, that LcsEC&-d--jqsk^tJfiC| of p-opc' ly 

damages-sufef6^-by-eithe'paf1y-t"'6Feto ansir^g o:jt o f the 

exp!csion:-coinbLiSt-on, loakago, spi l fag: 5r--o!-;.:iSLi of Hpzai'dci;? 

Mate rials by o^^-tfi-^eFif>e€ten--vv4h-lt^-3j5-ef'a!iafts-cf-&F.?Orvi-re 

p.'GV'c^cd by s-pr-^rty (tho "Rosponsiblo Party") o^ ' t i ; agcnto 

ef==^p^>ye^^--:-i4s4-c-rper5-ef-€err&igrree^-9Ft -tr^e- Jc l•Tt-T-â ?!-̂ a§eH=̂ = 

e tnC r':'al propc-ny shall bo borne by tho Rosponsiblo Party, 

(vi) (vi) Except as provided in Section 3.1(b), Losses arising out of claims by 

freight rail customers located on or adjacent to the Joint Trackage for 

failure to provide adequate freight service or for violation of freight 

service agreements shall be the responsibility of and borne by Seller. 

13 



i;.\t;cu'n()NCOPY 

&.3-6.3 Limitations on Indemnification. The provisions of this Section 6.3 shall apply 

notwithstanding the provisions of Section 6.2 above. -!!Excluded Conduct—shall mean (i) an 

ontiro failure of caro or the oxeroiso of so slight a degroo of caro as to raise a 

presumption that there was a-eeneeious indiffereflse-tethe things and welfare of others, 

(ii) conduct constituting a reckless or wanton disregard of tho probable results of such 

conduct, (iii) willful misconduct, or (iv^ conduct which would pormit tho" .shall mean 

conduct bv a supervisory level or higher level employee of one ofthe parties, when such conduct 

ih alleged in a property filed complaint by a plaintiff or plaintiffs as the basis for an award of 

exemplary or punitive damages under California law, and actually results in an award of 

exemplary or punitive damages bv a jury after trial (̂ f the issues and exhaustion of judicial 

appeals. Neither party shall be indemnified for any Loss to the extent resulting from its own 

Excluded Conduct, and in any such case such party shall be responsible tor and bearjhg Loss in 

proportion to its relative degree of fault and such party shall-be responsible for and bear-aW 

exemplary or punitive damages, if any, to the extent resulting from its Excluded Conduct. If any 

of tho provisions of Section 6.2 VNOUIJ be prohic-it^d l^y-e-'-urcn^^-O'/r'btc unJef4ho IsVfS 

of the Stato of Cai'-orn4a-(-tfiGlfa*l-'fig-a-d^tefi=fflPhafe-^-ttot-indeff-r^^ ur-ee^-tfa^ 

c-ir::umstar!ooo involvod is agaii'-it t^e-p-Tjbfe-pe!4sy-€-rthe-state'---id iroomriity provided 

l?y such ^Fevi'̂ ie''T-sJ î3:!''-be J^eeflpe4 ta-fee-trfrHted-te-aj^^d-ooersiive GFrly4.̂ -t̂ €^ m ay In i gf--r 

sxtcF-vt-pe-r-'̂ itted-^y-ki-A^-7-/!'.hout iim-'iaticn, if it iG<kr?&fi?H-nofJ th^v a-'/ 'a/v o' pL'blic 

pe'i'iy-ef-4ite- Ste'e o-' '̂ ^akle-yHa-j3-^hife-rts-^e !->ŝ e?F>P7'ffcatteH- e^a -^4^4->-f-=• ev-*^ s&le 

njg'.gonoQ !r̂ •af̂ y-̂ ^̂ v"a:̂ ^3e-ĉ v̂€--'=ed-lyp -̂̂ '"Te-jĴ v̂rti'Qns-̂ rf-Sootio^ 6.2. **i€-je-pfe ĵ̂  sk-^^ 

sha!+-fe9-d ̂ eme i.4f* exely*̂ ••~-̂ FK êRtFV-•-9at̂ -J'f̂ -f5' st CFVf-a4ŷ Sr ?•: 'r- f w?@if6,eft-;8-fc hnris 

pgfffi"-fb!ti-4<Ktefnri'f-caiion as spoci'iod if^-Soctlon 6.2. if both parties woro negligent. In 
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f-any-Less-for-v-4w?h the provlsions-of4h'S Section 6.3 weuid-pfevefit-t?^ 

indemnification of a party, such party shall be rosponsiblo for and boar such LOSG.OL'J' .•• 

js.-:?.:'.Ts thjit.i.httjilt--.. 'iS\ ii j^ i iLj i ; \ t f• ;̂llyJ'-'iLrCIl*-U-X-"LJ Ut!ii"s.'ubilil '. fsii L-̂ S'1'1 il.il-^H-1-',LC 

\hc •j-\hc: p:v\--/_rr-'̂ i.i';:..;Lt-;̂ :JL.LI---Ĵ Jfi.:!_i-j:>.x̂ ;ji£L.'U;-:LLjiAL'k<.j.Lo Ciy.ai.c'^^AjhJ J••-,>II;;,>..• • ̂ i-i'^ji 

674-6.4 Scope of Indemnification. In any ca.se where a party is required under the 

provisions of this Section 6 to bear a Loss, it shall pay, satisfy and discharge such Loss and ail 

judgments or orders that may be rendered by reason thereof and all co,sts, charges and expenses 

incident thereto. In addition, such party shall forever indemnify, defend and hold harmless the 

other party and its directors, officers, agents, employees, shareholders, parent corporation and 

affiliated companies from, against and with respect to any and all such Losses, irrespective of the 

fault or negligence of the indemnified party. If c paay a'JSCrts-4hr-it4jaa-̂ .-.hor ';,az guilty-ef 

fe^G-uded Cci'̂ di-j'it ard d'i'^ios liab lity ^̂ :•r f.idom-iifi-?ation cf-j^-cthQr p-'̂ .'ty-bacod 

t̂ ^̂ ef& n̂. the-f'ai^-a«ser?ift-g-SHd'9t=hE^slyde4Gendi*Gt shall-have ff=e-bu-faftrr̂ =̂ ;-p--v?ef H-

QstabJisUng SLLGI-'! oorducf. 

67§-6.5 Procedure. 

(aVfa) If any claim or demand shall be asserted by any person against an 

indemnified party under this Section 6, the indemnified party shall, within thirty (30) days after 

notice of such claim or demand, cause written notice thereof to be given to the indemnifying 

party, provided that failure to notify the indemnifying party shall not relieve the indemnifying 

party from any liability which it may have to the indemnified party under this Section 6, except 

to the extent that the rights ofthe indemnifying party are in fact prejudiced by .such failure. If 

any such claim or demand shall be brought against the indemnified party and it shall have given 

http://il.il
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notice thereof to Ihe indemnifying party, the indemnifying party shall have the right, at its own 

expense, to control (including the .selection of coun.sel reasonably satisfactory to the indemnified 

party) or to participate in the defen.se of, negotiate or settle, any such claim or demand, and the 

parties hereto agree to cooperate fully with each other in connection with any such defen.se, 

negotiation or settlement. In any event, neither the indemnified party nor the indemnifying party 

shall make any settlement of any claim or demand which might give rise to liability on the part 

of the other party under this Section 6 without the prior written consent of such other party, 

which consent shall not be unreasonably withheld, conditioned or delayed. If any claim or 

demand relates to a matter for which the parties, under the terms of Section 6.2, are to share 

liability equally or in proportion to their relative degrees of fault, each party shall be entitled to 

select its own counsel and defend itself against the claim or demand at its own expense, and 

neither party shall make any settlement of any such claim or demand without the prior written 

consent of the other party, which consent shall not be unreasonably withheld, conditioned or 

delayed. 

(bV(b) Subject to the provisions of Section 6.5 (a), on each occasion that the 

indemnified party shall be entitled to indemnification or reimbursement under this Section 6, the 

indemnifying party shall, at each such time, promptly pay the amount of such indemnification or 

reimbursement. If the indemnified party shall be entitled to indemnification under this Section 6 

and the indemnifying party shall not elect to control any legal proceeding in connection 

therewith, the indemnifying party shall pay to the indemnified party an amount equal to the 

indemnified party-!s reasonable legal fees and other costs and expenses arising as a result of such 

proceeding. 
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(eV(c) Any dispute between the parties as to the right to indemnification or the 

amount to which it is entitled pursuant to such right with respect to any matter shall be submitted 

to arbitration pursuant to Section 7; provided, however, that if either party or both parties are 

named as defendants, third party defendants, cross-claim defendants or are otherwise named as 

parties to a lawsuit or other legal proceeding initiated by a third party, and such proceeding 

involves or relates to such indemnification rights, then either party shall have the right to pursue 

the resolution of such indemnification issues in that proceeding instead of through the arbitration 

procedures set forth in Section 7. 

6-.6-6.6 Third Party Operators. The Operator and the Freight Operator shall agree to be 

bound by the provisions of this Section 6 unless otherwise agreed to in writing by Purchaser and 

Seller. For purpcses of this Section 6, as between Purchaser and Seller, the Equipment and 

actions of any entity acting on behalf of and for the account of a party hereto (including without 

limitation the Operator and the Freight Operator) shall be deemed to be the Equipment and 

actions of such party hereto. Nothing contained herein .shall be construed to limit or waive the 

rights of a party hereto to seek indemnification or damages from said entities acting on its behalf 

for the actions of said entities. 

677-6.7 Not For Benefit Of Third Parties. The provisions of this Section 6 are not 

intended to confer any right, benefit, or caase of action upon any third party and are intended 

solely to deal with the allocation of liability, if any, as between the parties to this Agreement. 

{a^ Both o? tho parties hereto shall make every roasonablo effort to 

settle any- 4ispytes- arising out of their respective rights and obligations undor this 

Agroomont through pro.mpt and diligent negotiations.—If at any time a question or 
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eentfOvefsy-&J=va41-anse-between the parties-heFete-Jn-eoftneotien -with-tfie Agreement 

that tho parties cannot rosolvo, such question or controversy shall bo submitted to and 

settled by-arbftration. Unloss other procedures are agreed to by-tho parties, arbitration 

botwoon tho parties pursuant to this Section 7 shall bo govornod by tho rulos and 

(b) If tho parties to the dispute are able to agree upon a single 

disinterested- arbitrator within twenty (20) days after written -notice by one party of its 

desire for arbitration to tho othor party, thon the question or controversy shall bo 

submitted to and settled by that single arbitrator. OthePA îse, any party (tho "notifying 

party") may notify tho other party (tho "noticed party") in writing of its request for 

arbitration and its nomination of one disinterested arbitrator. VV4thin twenty (20) days 

after receipt of said notioo. tho noticed party shall appoint a disintorostod arbitrator and 

notify the notifying party in writing of such appointment. Should-the noticed party fail 

within twenty (20) days after roooipt of such notice to name its arbitrator, said arbitrator 

may be appointed-by tho Chiof Judge (or acting Chief Judge) of tho United States 

District Court for tho Northern District of California upon application by either party after 

ten (10) days' written notice to the other party.—The two arbitrators so chosen shall 

select one additional disintorostod arbitrator to complete tho board. If the arbitrators so 

chosen fail to agree upon an additional a. '̂bitrator, the same shall, upon application of a 

party, bo appointed by said judgo in tho manner horotoforo stated. 

(G) Upon selection of the arbitrator(s), said arbitfator(s) shall, w'th 

reasonable diligonco and subject to tho rights of tho parties undor subparagraph 7(f), 

2S 
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reasonab(e-r>et4e6-ef-4he-4if«€-and-f>Iaee -fef-wbfGlvthe •afbftfatOf(6}-steH-be4he-jydge>-ef 

hearing evidence and argument, take such ovidonoo as the arbJtrator(&) shall doom 

arguments of counsel or others.—If an arbitrator declines or fails to act. tho party (or 

parties in tho case of a single arbitrator) -by-whom tho arbitrator was chosen or said 

judge shall appoint another to act in the arbitrator's place. 

6.S Enforceability. If anv of the provisions of this Section 6 v. I.'L' -L hc_p'\^i: U t̂Cuj-'v 

\T .•.ini-iu"ivj>i'Tie .UljjiX;.[Jig. '-vV' OLJJK- Suire c-.' C>.[i_r'r:rniLj.j iii^Jud.iii n d^Jjr^rmĵ ^MH îlur 

bd-slULli-ti-.-'l-iO'•-'in<.LLlW'X-Ji'J:iilii!vU'- ̂ kiLr'Jib: '̂ 'J-L-jJ^UIJK: [lie :n'hj_.._pi.v.;'v î '̂.tLiC4Uitj£,î j]i£ 
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jri.J-„'jiJii.Ui\i:'!.v:. i'\ ir^'^jjit-' -i in this Section 6. if both oanies were negligent-

Section 7. Binding Arbitration. 

(d) After considering all evidence, testinwny and arguments, said single 

arbitrator or tho majority of said board of arbitrators shall promptly stato such decision or 

award and the reasoning for such decision or award in writing which shall be final, 

binding, and conolusivo on all parties to tho arbitration when delivered to thorn. Tho 

award rendered by the arbitrator(s) may bo entered as a judgment in any court having 

jurisdk)tion thoroof and enforced as botwoon tho parties without further ovidontiary 
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award upon any question submitted for arbitration, performance undor tho Agroomont 

shall continue in the manner and form existing pfiof-to thorhse-of-sueh-qtjestlen. After 

delivery of said first decision or award, each party shall forthwith comply w;th said first 

decision or award immediately after receiving4t77.1 Controversies Subject to Arbitration. 

Anv and all claims, disputes or controversies between Purchaser and Seller arising out of or 

concerning the interpretation, application, or implementation of this Agreement that cannot be 

resolved bv the parties through the Coordination Committee or bv negotiations shall be 

submitted to binding arbitration administered bv the American Arbitration As.sociation (".^AA") 

under its Commercial Arbitration Rules, except as otherwise provided in this Section 7. If the 

AAA discontinues promulgation ofthe Commercial Arbitration Rules, the parties .shall u.se the 

AAA's designated successor rules, and if the AAA does not designate successor aites. the parties 

shall agree on other rules. The iudgrnent on the award rendered bv the arbitrator mav be entered 

in any court having iuri.sdiction thereof as a final, non-anoealable iudgment. 

7.2 Selection of Arbitrator. In the event a claim, dispute or controversy arises, either 

party mav sei-ve a written demand for arbitration upon the other party. If the claim, dispute or 

controversy is not resolved bv the parties within thirty (30) davs after the .service of the demand, 

the matter shall be deemed submitted to arbitration. If within forty (40) davs after service ofthe 

demand, the parties have not selected a single arbitrator, each party shall within an additional ten 

(10) davs thereafter select an arbitrator. (In such case, if either party has not selected an 

arbitrator within ten (10) davs after receipt of notice that the other nartv has selected an 

arbitrator, the arbitrator selected by the other nartv shall arbitrate the claim, dispute or 

controversy.) The two selected arbitrators shall select a third arbitrator. If the two arbitrators are 
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unable to agree upon the third arbitrator \\ ithin ten (10) davs ofthe .selection oftlie two selected 

arbitrators, the AAA shall select the third ai-bitralor. The arbitratorts) shall be disinterested. 

7.3. Expedited Arbitration Schedule. 

(a) In the event either party reasonably finds that the issues of anv claim, 

dispute or controversy are Ijkelv to directly, imminently, materially and adve;rscly affect human 

health or safety, either party mav request, in the arbitration demand delivered pursuant to Section 

7.2. an expedited arbitration procedure as set forth in this Section 7.3 solely for the purpose of 

obtaining a provisional remedy that bv law or in eouitv could be imposed in a court proceeding 

against a rail carrier subiect to STB jurisdiction (e.g.. temporary restraining order, preliminary 

iniunction or iniunction). 

(b) Within five (5) davs after service of a demand for expedited arbitration, 

the parties shall agree on an arbitrator. If the parties fail to agree on an arbitrator within such 

five-dav period, each oartv shall within two (2) davs .select an arbitrator. In such case, if either 

party has not selected an arbitrator within two (2) days after receipt of notice that the other party 

has selected an arbitrator, the arbitrator selected bv the other party shall arbitrate the claim-

dispute or controversy. The two selected arbitrators .shall select a third arbitrator. If the two 

arbitrators arc unable to agree upon the third arbitrator within two (2) davs of the deadline for the 

selection ofthe two selected arbitrators, the A.AA shall select the third arbitrator. The 

arbitrator(s) shall be disinterested. 

fc) The expedited arbitration hearing shall commence no later than ten (10) 

davs after service ofa demand for expedited arbitration and shall be concluded on the same dav. 

The arbitration decision shall be rendered bv the arbitratorts) in writing on or before the day 

following the arbitration hearing. 
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(d) Prior to rendering anv decision, the arbitrator must find that the issues of 

the claim, dispute or controversy are likely lo directly, imminently, maierially and adversely 

affect human health or safety. In the event the arbitrator finds that the Ibregoing criteria have not 

been met, the proceeding shall be dismissed without prejudice and the parties .shall proceed with 

the arbitration procedure and schedule set forth in Sections 7.1 and 7.2: provided, however̂  that 

no new demand for arbitration need be .served bv the oartv demanding arbitration. 

7.4 Pending Resolution. During the pendency of such arbitration proceedings, the 

business and the operations to be conducted, and compensation for service under this Agreement. 

to the extent that thev are the subiect of such controversy, shall continue to be transacted, used 

and paid in the manner and form existing prior to the arising of such controversv. unless the 

arbitrator shall make a oreliminaiv ruling to the contrary. 

(e) Each party to the arbitration shall pay all compensation, costs, and 

expenses of tho arbitrator appointed in- its bohalf and all fees and expenses of its own 

witnesses and counsel. Tho componsation. cost, and oxponsos of tho singlo arbitrator 

or the additional arbitrator in tho boarcf-ef-afbitrators shall be paid in equal shares by alt 

parties to the arbitration. 

(f) The parties may obtain discovery and offer evidence in accordanee 

with tho Federal Rules of Civil Procedure Rules 26—37. and Federal Rules of Evidonoo. 

as each may be amended from time to tim.e. 

7.5 Cost of Arbitration. Each oartv solely shall bear the attorneys' fees, costs and 

expenses incurred bv it in connection with such arbitration: provided, however, the arbitrator 

shall have the power to award attorneys' lees and costs to either oartv if the arbitrator determines 

in its reasonable discretion that the nt?sition ofthe other party to the arbitration was frivolous. 
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SECTION 8. SECTION 8. TERM AND ABANDONMENT. 

Seller may not abandon or discontinue its common carrier freight rail service on the Joint 

Trackage except in accordance with this Section 8. At any time. Seller may elect to abandon or 

discontinue such freight rail service. In the event that Seller applies for and receives STB 

authority to abandon or discontinue common carrier freight service on the Joint Trackage, or in 

the event such service is otherwise abandoned or discontinued, Seller-!s Freight Easement shall 

be extinguished. Seller shall execute, acknowledge and deliver to Purchaser an instrument in 

recordable form reasonably acceptable to Purchaser under which Seller quitclaims to Purchaser 

all of Seller-!s right, title and interest in the Freight Easement and Seller-!s rights under this 

Agreement shall terminate. 

SECTION 9. SECTION 9. PROPERTY TAXES. 

To the extent any real property taxes are payable with respect to any portion ofthe Joint 

Trackage by reason of Seller-!s use thereof in accordance with this Agreement, Seller will pay, to 

the extent required to do so, such real property taxes prior to delinquency and shall protect, 

defend, indemnify and hold Purchaser harmless from and against any and all liability, loss, cost, 

damage or expense (including, without limitation, reasonable attorneys'! fees) Purchaser may 

su.stain or incur on account of any such real property taxes by rea.son of this provision. 

SECTION IQ. SECTION 10. COMPENSATION AND BILLING. 

^aV(a) Invoices submitted to the parties under this Agreement (vlnvoices-!!) must 

be itemized with a detailed description ofthe work performed, the date of such work, the time 

expended and the associated hourly billing rate or charge for such work, and any reimbursable 

expenses (including, without limitation, the^ cost of materials u.sed) incurred in the performance 

of the work. The party requesting reimbursement shall certify that it has actually incurred the 
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expenses set out in its Invoice. Invoices for reimbursable expenses may not exceed the out-of-

pocket expense for such items including customary additives. Invoices shall be paid within 

thirty (30) days after receipt thereof by the payor. If a party disputes any items on an Invoice, 

that party may deduct the disputed item from the payment, but shall not delay payment for the 

undisputed portions. The amounts and reasons for such deductions, if any, shall be documented 

to the other party within thirty (30) days after receipt of the Invoice. Once documentation is 

given for the disputed amounts, and accepted by the paying party, the disputed amounts shall be 

paid by the paying party with thirty (30) days after receipt of the documentation. No Invoice 

shall be submitted later than three (3) years after the last day ofthe calendar month in which the 

reimbursable expense or cost covered thereby is incurred. 

(b^(b>So much of the books accounts, and records (except for privileged or 

confidential records) of each party hereto as are related to the subject matter of this Agreement 

shall at all reasonable times be open to inspection by the authorized representatives and agents of 

the parties. All accounting records and other supporting papers shall be maintained for a 

minimum of three (3) years from the date thereof If work relating to this Agreement is funded 

in whole or in part by a federal grant, the Comptroller General of the United States and 

authorized representatives ofthe federal agency furnishing the grant shall have the right to 

examine and audit .such books, accounts, and records in accordance with applicable federal laws 

and regulations. 

^64-(c)Upon request, a party disputing the accuracy of any Invoice shall be 

entitled to receive from the invoicing party copies of such supporting documentation and/or 

records as are kept in the ordinary course ofthe invoicing party-!s business and which are 

reasonably necessary to verify the accuracy ofthe Divoice as rendered. 
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SECTION 11. SECTION 11. ASSIGNMENT. 

Purchaser may assign or sell any of its rights and obligations under this Agreement to any 

(i) entity owned or controlled by, or under common control with. Purchaser or (ii) municipality 

or other governmental entity of the Slate of California without the consent of Sellerf. provided 

that Purcha.ser shall give Seller thirty (30) days advance written notice of any such assignment. 

Unless otherwise agreed by the parties, and subject to the requirements of Section 4.3 of the 

Option Agreement, Seller may assign or sell all but not less than all of its rights and obligations 

under this Agreement to: (i) any other Class I Railroad; or (ii) any experienced shortline railroad 

operator with a demonstrated record of reliable and safe railroad operating experience; provided, 

however, that Seller, not less than thirty (30) days prior to such assignment or sale, has given 

Purchaser written evidence reasonably satisfactory to Purcha.ser that .such successor or assign (A) 

has the legal power and authority to undertake all of the rights and obligations of Seller 

hereunder, (B) has the financial capacity to fulfill Seller'!s obligations under this Agreement 

(including the capacity to pay for damages), and (C) is a Class I railroad or an experienced 

shortline railroad operator with a demonstrated record of reliable and safe railroad operating 

experience. 

SECTION 12. SECTION 12. DEFAULT. 

^a4-(a) Notwithstanding the provisions of Section 10, either party hereto claiming 

default of any of the provisions of the Agreement shall fumish notice and written demand to the 

other party for performance or compliance with the covenant or condition ofthe Agreement 

claimed to be in default, which notice shall specify wherein and in what respect such default is 
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claimed to exist and shall specify the particular Section or Sections of the Agreement under 

which such claim of default is made. 

^bV(bi If the default shall continue for an additional period of thirty (30) days 

after receipt of such written notice and demand, and such default has not been remedied within 

said thirty (30) day period, or reasonable steps have not been nor continue to be taken to remedy 

a failure or default which cannot reasonably be remedied within .said thirty (30) day period, and 

such default relates to the provisions and terms of the Agreement, either party may resort to 

arbitration under the provisions of Section 7, provided, however, that the arbitrator shall not have 

the authority to amend, modify or terminate this Agreement. 

(ef-(c) Failure of a party lo claim a default shall not constitute a waiver of such 

default. Either party hereto entitled to claim default may waive any such default, but no action 

by such party in waiving such default shall extend to or be taken to effect any subsequent 

defaults or impair the rights of either party hereto resulting therefrom. 

SECTION 13. SECTION 13. MISCELLANEOUS PROVISIONS. 

4374-13.1 Successors and A.ssigns. This Agreement and each and every provision hereof 

is for the benefit of the parties hereto and their succes.sors and assigns only, and shall not be 

deemed to inure to the benefit of any third parties. Nothing herein shall be construed to create or 

increase any right in any third party to recover by way of damages or otherwise against either of 

the p£uties hereto. 

4-̂ 72-13.2 Notices. Except as otherwise expressly provided in this Agreement, all notices 

and other communications under this Agreement shall be in writing and shall be deemed to have 

been duly given (a) on the date of deliyery-,-if-̂ ;̂ olivored personally to the party to whom 

notice is givon or if sent by overnight courier, or if mado by tolooopy directed to the 
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provided undor (b) below which is doposltod on the first business-day after tho 

transmission, or (b) at tho oarlier of actual receipt or tho third business dav(b) three 

business davs following deposit in the United States mail, postage prepaid, as evidenced bv a 

return receipt. Notices and other communications shall be directed to the parties at the addresses 

shown below. A party may change its person designated to receive notice, its telecopy number 

or its address from time to time by giving notice to the other party in accordance with the 

procedures set forth in this Section. 

^"-'Wm^^Zfr"-'l>^v^Faccirmlo:\(660)835"2B0i:;""^;.- '̂---- -• .-.--:••-.>:-^^s.;-,•:•_-r .̂,:.̂ ; 

5'S\(- , '^ **-(,rt "̂  ,*"• •'^ 'V^^?1^:l;?^jt^^.^-i^?i?!?et3^^ . . _ . 
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If to Purchaser: San Benito Railroad LLC 
ATTN: Philip R. Tavlor 
535 Cnwper Street 
Second Floor 
Palo Alto. CA 94301 
Telephone: (650^614-9203 
Facsimile: (6.S0) R33-6903 

With copies to: DLA Piner US LLP 
2000 University Avenue 
East Palo Alto. CA 943()3-224S 
Attn: Patrick J. McGaraghan 
Telephone: (650^ 833-2030 
Facsimile: (650U33-2001 

JOî  
K&L Gates LLP 
1601 K Street NW 
Washington. D.C. 20006-1600 
Attn: Kevin M. Shevs 
Telephone: (202^ 77S-900O 
Facsimile: (202) 778-9100 

If to Seller: Union Pacific Railroad Company 
ATTN: Richard Gooch 
50 Calitbmia Street, Suite 1563 
San Francisco. CA 94111 
Telephone: (415)439-5345 

With a copy to: General Manager 
Joint Facilities and Passenger Operations 
Union Pacific Railroad Company 
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1400 Douglas Strccl - STOP 1180 
Omaha. NE 68179-1 180 

437&-13.3 Headings. The section and subsection headings in this Agreement are for 

convenience only and shall not be used in its interpretation or considered part of this Agreement. 

4-374-13.4 Integration. AmendmentT and Waiver. 

This Agreement is the entire agreement, and supersedes all prior and contemporaneous 

agreements, representations, and understandings, of the parties conceming the subject matter 

hereof .No supplement, modification, or amendment of this Agreement shall be binding unless 

executed in writing by both of the parties. No waiver of any provision of this Agreement shall 

be deemed, or shall constitute, a waiver of any other provisions, whether or not similar, nor shall 

any waiver constitute a continuing waiver. No waiver shall be binding unless executed in 

writing by the party making the waiver. 

43r§-13.5 Counterparts. This Agreement may be executed in any number of 

counterparts, and by different parties in .separate counterparts, each of which, when executed and 

delivered, shall be deemed to be an original and all of which counterparts taken together shall 

constitute but one and the same instrument. 

4374-13.6 Governing Law. This Agreement shall be construed and interpreted in 

accordance with the laws of the State of California. 

4-37?-l 3.7 Attorneys Fees. If any legal action or any arbitration or other proceeding is 

brought for the enforcement or interpretation of this Agreement, or because of an alleged dispute, 

breach, default or misrepresentation in connection with any ofthe provisions of this Agreement, 

the prevailing party or parties shall be entitled to recover rea.sonable attorneys-! fees and other 

costs in connection with that action or proceeding, in addition to any other relief to which it or 

they may be entitled. 
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4-3r8-13.8 Force Majeure. Each party will be excused from the performance of any of its 

obligations hereunder to the other party where such nonperformance is occasioned by any event 

beyond its control, which shall include without limitation, any order, rule or regulation of any 

federal, state, or local governmental body, agency or instrumentality, natural disaster, work 

stoppage, or civil disorder, provided the party so excused hereunder shall use all rea.sonable 

efforts to minimize its nonperformance and to overcome, remedy, cure, or remove such event as 

soon as reasonably practicable. 

4379-13.9 Catastrophic Expense. Catastrophic expense to the Joint Trackage, including 

but not limited to that arising from flood, earthquake or other acts of God, in excess of One 

Hundred Thousand Dollars ($100.0001(K).()00.00) (as adjusted annually in the same manner as 

the fee in Section 4.1(d) hereof) for each occurrence shall be billed and apportioned on the ba.sis 

of the parties'! respective number of trains operated over the Joint Trackage during the twelve 

(12) month period ending immediately prior to the first day ofthe month ofthe occurrence; 

provided, however, that in lieu of paying any such amount billed to Seller, Seller shall have the 

right to extinguish its Freight Easement and terminate this Agreement in accordance with Section 

8 hereof 

13.10 Severability. Anv provision of this Agreement which is determined bv a court of 

competent iurisdiction to be invalid or unenforceable shall be invalid or unenforceable only to 

the extent of such determination, which shall not invalidate or otherw,'ise render ineffective anv 

other provision of this Agreement. 

IN WITNESS WHEREOF, the parties to this Agreement have duly executed it as ofthe 

day and year first above written. 
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UNION PACIFIC RAILROAD COMPANY SAN BENFTO RAILROAD LLC 

Title: Tittef 
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Exhibit A 

[To lollow - description of HoUisLer Branch I 
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EXHIBIT "R" 

Union Pacific Railroad 
Contract Insurance Reoulrementg 

Sale of Branch Line 
Passenger Operations 

Buyer shall, at its sole cost and expense, procure and maintain from the date of sale to the expiration of 
applicable Statefs^ and Federal statutes of limitations allowing for claims against the seller (except as 
otherwise provided in this Agreements the following insurance coverage: 

A. Commercial General Liability Insurance. Commercial general liability fCGU with a limit of not 
less than S2nQ.Q00.Q0Q each occurrence and an aggregate limit of not less than $200.000000. CGL 
insurance must be written on ISO occurrence form CG 00 01 12 04 lor a substitute form providing 
eguivalent coverageV 

B. Umbrella or Excess Insurance. If Buver utilizes umbrella or excess policies, these policies 
must "follow form' and afford no less coverage than the primary policy. 

Other Requirements 

p. All DolicvfiesS reouired above must include Railroad as 'Additional Insured" using ISO Additional 
Insured Endorsement CG 20 26 for a substitute form orovidina equivalent coverage!. The coverage 
provided to Railroad as additional insured shall, to the extent provided under ISO Additional Insured 
Endorsement CG 20 26 provide coverage for Railroad's negligence whether sole or partial, active or 
passive, and shall not be limited bv Buyer's liability under the indemnity provisions of this Agreement. 

E. Punitive damages exclusion, if anv. must be deleted (and the deletion indicated on the certificate 
of insurance^ unless (a) insurance coverage may not lawfully he obtained for any punitive damages that 
mav arise under this agreement, or (h) all punitive damages are prohibited bv all states in which this 
agreement will be performed. 

F. Prior to purchase of the orooertv. Buver shall furnish Railroad with a certificatefsl of insurance-
executed by a duly authonzed representative of each insurer, showing compliance with the insurance 
requirements in this Agreement. 

G. All insurance policies must be written bv a reputable insurance company acceptable 
or with a current Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do 
business in the statefsl in which the work is to be performed. 

H. The fact that insurance is obtained bv Buver or bv Railroad on behalf of Buver will not be deemed 
to release or diminish the liability of Buver. including, without limitation, liability under the indemnity 
provisions of this Agreement. Damages recoverable bv Railroad from Buver or any third oaftv will not be 
limited bv the amount of the reouired insurance coverage. 
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EXHIBIT B 

EXECUTION COPY 

TRACKA(;E RIGHTS AGREEMENT 

^ 

•'??kii 

THIS TRACKAGE RIGHTS AGREEMENT ("Agreement"), made and entered into this 

day of , 2 0 _ , by and between UNION PACIFIC RAILROAD COMPANY, a 

Delaware corporation, hereinafter called "UP" or "Owner," and SAN BENITO RAILROAD 

LLC, a Califomia limited liability company, hereinafter called "San Benito RR" or "User." 

WITNESSETH: 

WHEREAS, UP is the owner ofa certain line of railroad extending between the Gilroy. 

Cahfomia CalTrain Station. Coast Main Line MP 78.4, and the junction with the Holli.stcr 

Branch at Camadero, Califomia, Coast Main Line MP 79.66, a distance of 1.26 miles, and from 

MP 0.0 to MP 0.06 on the Hollister Branch; and 

WHEREAS, User desires to obtain trackage rights upon said line of railroad, for the sole 

purpose of providing (through a designated third-party operator) passenger train service to and 

from the Hollister Branch; and 

WHEREAS, UP is agreeable to said trackage rights but only on the terms and conditions 

hereinafter set forth. 

NOW, THEREFORE, it is mutually agreed by and between the parties. 

SECTION 1. TRACKAGE SUBJECT TO AGREEMENT. 

Attached hereto, marked Exhibit "A" and by this reference incorporated herein, is a print 

dated , 20 ., which depicts the portion of line of railroad of "UP over which User 

will be granted trackage rights between points "A" and "B," hereinafter referred to as the "Joint 

Trackage" (as further defined in the Exhibit "B" (jeneral Conditions of this Agreement, attached 

hereto and by this reference incorporated herein). Ifthere are any inconsistencies between this 
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Agreement and the Exhibit B General Conditions, the terms and conditions of this Agreement 

shall be deemed to control, except that the definition of "Joint Trackage" as set forth in Section 

1.7 ofthe General Conditions shall prevail. 

SECTION 2. GRANT OF TRACKAGE RIGHTS. 

(a) Subject to the terms and conditions ofthe Option Agreement dated September 4, 

2001, and this Agreement (including any Exhibits hereto). UP grants to the User tlie right, 

through its designated third-party operator, to use the Joint Trackage for the operation of not 

more than four (4) round-trip passenger trains (loaded or empty) per day over the Joint Trackage. 

(b) It is understood and agreed by the parties hereto that any operating rights and 

related rights granted to User under this Agreement shall be exercised by a third-party operator 

(the "Operator"). For purposes of this Agreement, the term "User" shall be deemed to include or 

\ ] ^ to mean and refer to the "Operator," and the phrase "User's employees" (or any similar reference) 

shall be deemed to include or to mean and refer to the "Operator's employees," unless the context 

requires otherwise. In addition, any reference herein lo a "party" or the "parties" to this 

Agreement .shall be deemed to include the Operator, unless the context requires otherwise. The 

parties agree that the Operator shall be the same entity that is from time to time operating the 

CalTrain San Francisco-San Jose-Gilroy scr\'icc at the time of such designation, and thereafter, 

any successor operator of such service, unless a different entity is providing passenger service 

between San Jose and Gilroy. in which case tliat entity shall be the Operator. If such entity is not 

willing and able to be the Operator or there is no such entity operating the CalTrain San 

Francisco-San Jose-Gilroy service. Purchaser shall select a qualified altemative entity to be the 

Operator and Owner shall have the right to approve such alternative entity, which approval shall 

«̂ -«» be at Owner's sole discretion. 
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V.S?''' (c) User's use ofthe Joint Trackage shall be in common with UP and such other 

railroad company or companies as UP has heretofore admitted or may hereafter at any time 

admit to the joint use of any and all ofthe Joint Trackage, provided that UP shall not admit any 

other railroad companies to the Joint Trackage if such admittance would deprive User (or its 

Operator) ofthe right to use the Joint Trackage under the terms and conditions of this 

Agreement. 

(d) It is understood and agreed that User shall not have the right to: 

(i) perform any frcight railroad service on or from the Joint Trackage; or 

(ii) set out. pick up or store cars, or switch upon the Joint Trackage, or any 

part thereof, except as necessary for handling Equipment (as such term is 

defined in Exhibit B) that is bad ordered enroute on the Joint Trackage; or 

^^lih. (iii) serve any industry, team or house track now existing along the Joint 

Trackage; or 

(iv) pennit or admit any third party (other than Operator) to the use of all or 

any portion ofthe Joint Trackage, nor have the right to detour Equipment 

of any other railroad (other than Operator) over or upon the Joint 

Trackage, nor under the guise of doing its own business make any 

agreement to handle as its own Equipment over or upon the Joint 

Trackage, or any portion thereof, the Equipment of any third party which 

in the normal course of business would not be considered the Equipment 

of User or its Operator. 

tn* 
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SECTION 3. .MAINTENANCE AND OPERATION EXPENSES. 

(a) So long as UP is continuing to provide frcight service on the Hollister Branch, 

User shall not be required to pay to Owner any maintenance fee for use ofthe Joint Trackage. 

(b) In the event that Owner shall abandon or discontinue its common carrier 

obligation to provide fi^jight service to and from the Hollister Branch and User shall continue to 

use the Joint Trackage to provide passenger service to and from the Hollister Branch, then User 

shall pay to Owner a use of tracks fee that shall be calculated in accordance with terms ofthe 

Altamont Commuter Express Service Agreement dated August 25, 1997. 

SECTION 4, INCREASE IN PASSENGER TRAINS. 

User anticipates making a request to Owner to increase the number of passenger trains 

that User is authorized to operate over the Joint Trackage. Whether pursuant to the anticipated 

request or otherwise, any increase in the number of passenger trains that User is authorized to 

operate over the Joint Trackage under this Agreement will be subject to UP's approval, at its sole 

discretion. If UP determines that additional improvements to the Joint Trackage and an increase 

in access fees arc required to accommodate any approved request to increase the number of 

passenger trains User is authorized to operate over the Joint Trackage, such improvements and 

payment of an increase in access fees shall be a pre-condition to User's operation of such 

additional passenger trains and User agrees that such additional improvements shall be subject to 

review and approval by UP's Engineering Department, shall be completed to the satisfaction of 

UP, and shall not result in any cost or expense to UP. 

SECTION 5. TERM AND TERMINATION. 

/ ^ ^ 
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^ ^ • This Agreement shall be effective on the date of execution (hereinafter referred to as the 

"Effective Date") and shall continue until Ninety-Nine (99) years after the Passenger Service 

Commencement Date. 

NOTWITHSTANDING THE FOREGOING, EVEN THOUGH FULLY 

EXECUTED BY BOTH PARTIES HERETO, THIS AGREE.MENT SHALL NOT 

BECOME EFFECTIVE UNLESS AND UNTIL THE FOLLOWING HAS OCCURRED: 

(i) the improvements to the Coast Main listed on Exhibit D attached hereto and made part 

hereof have been completed by Owner and Owner has been fully reimbursed by User for 

all cost and expense in connection therewith; (ii) User has paid to Owner the Coast Main 

Line Access Fee of One Million Dollars ($1,000,000.00); and (iii) User has an approved 

Operator in place to commence operations. 

^ i » SECTION 6. SEVERABILITY / EXHIBITS 

<JLf-

m 

Any provision of this Agreement which is determined by a court of competent 

junsdiction to be invalid or unenforceable shall be invalid or unenforceable only to the extent of 

such determination, which shall not invalidate or otherwise render ineffective any other 

provision of this Agreement. 

This Agreement is subject to each and all ofthe terms, provisions, conditions, limitations 

and covenants set forth herein and in Exhibit B, Exhibit C and Exhibit D^attached hereto and 

hereby made a part hereof 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate 

the day and year first above written. 

By: 
WITNESS SAN BENITO RAILROAD LLC 

07 X 
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By: 
WITNESS: UNION PACIFIC RAILRO/VD COMPANY 
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"5̂ ^̂  EXHIBIT "A" 

[To follow - print ofthe "Joiftt Trackage"] 
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' " ' ^ EXHIBIT "B" 

GENERAL CONDITIONS 

SECTION 1. DEFINITIONS. 

I. I "Agreement" shall mean this Trackage Rights Agreement by and between Union 

Pacific Railroad Company and San Benito Railroad LLC. 

1.2 "Changes in and/or Additions to" shsill mean any improvements to the Joint 

Trackage constructed after the Effective Date, including but not limited to additions, bettcmients 

and additional facilities, any construction, reconstmction, alteration and modification thereof, 

and any retirements to the Joint Trackage, but excluding ordinary maintenance, repair and 

renewal ofthe Joint Trackage. 

1.3 "Environmental Laws" shall mean any and all applicable laws, statutes, 

regulations, enforceable requirements, order, decrees, judgments, injunctions, permits, approvals, 

authorizations, licenses, permissions or binding agreements issued, promulgated or entered by 

any governmental agency having jurisdiction over the Joint Trackage, relating to the 

environment or relating to the management, release or threatened release of contaminants or 

noxious orders, including, without limitation, the Hazardous Materials Transportation Act, the 

Comprehensive Environmental Response, Compensation and Liability .Act ("CERCLA"), the 

Resource Conservation and Recovery Act. the Toxic Substances Control Act, the Solid Waste 

Disposal Act, the Clean Air Act, the Clean Water Act, and any similar or implementing federal, 

state or local law, and all amendments or regulations promulgated thereunder. 

1.4 "Equipment" shall mean trains, locomotives, passenger cars, freight cars (loaded 

or empty), intermodal units (loaded or empty) or cabooses in the account, possession, custody or 

control of a party. Equipment shall also mean vehicles and other machinery capable of being 

B̂ 

^2' 
A;}--



Tr 
: ' j r . 

• ' * . 

^ 

EXECUTION COPY 

ân'Ĵ  operated on railroad tracks or on right-of-way for purposes of maintenance, repair or renewal of 

such railroad tracks. 

1.5 "GTMs" shall mean gross ton miles, which is the weight in tons for Equipment 

(and lading) transported over one (1) mile of track included in the Joint Trackage. 

1.6 "GTM Handled Proportion" shall mean the GTMs handled over the Joint 

Trackage by or for a party divided by the total number of (iTMs handled by or for all parties 

using the Joint Trackage during the same period. For the purpose of computing such GTM 

Handled Proportion. Equipment engaged in work service pertaining to construction, maintenance 

or operation ofthe .loint Trackage or Changes in and/or Additions to the Joint Trackage shall not 

be counted and GTMs of third parties shall be attributed to the Owner. 

1.7 "Hazardous Materials" shall mean any pollutant, toxic substance, hazardous 

f l ^ waste, hazardous matenal, hazardous substance, oil or petroleum product as defined in or 

pursuant to the Resource Conservation and Recovery Act, as amended; the Comprehensive 

Environmental Response, Compensation, and Liability Act, as amended; the Toxic Substances 

Control Act, or any federal, state or local environmental law or regulation existing as ofthe date 

hereof 

1.8 "Joint Trackage" shall mean the segment of Owner's railroad line that is described 

in Exhibit A to the Agreement, including the right-of-way and all appurtenances and 

improvements thereto and structures and facilities located thereon, including hut not limited to 

rails, ties, switches, bridges, culverts, tunnels, grade crossings, buildings, signals, communication 

systems and related facilities, and all Changes in and/or Additions to said railroad line. 

1.9 "Loss" or "Losses" shall mean all losses, damages, claims, demands, costs, 

liabilities, judgment, fines, fee (including, without limitation, reasonable attorneys' fees) and 
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expenses (including, without limitation, costs of investigation, expenses at arbitration, trial or 

appeal and without institution of arbitration or suit, and, with respect to damage or destruction of 

property, cleanup, repair and replacement expenses) of any nature arising from or in connection 

with (i) the death of or injury to persons, including, without limitation, employees ofthe parties; 

or (ii) damage to or destruction of property, including, without limitation, property owned by 

either ofthe parties hereto, in connection with freight rail ser\'ice or passenger rail service on, 

over and upon the Joint Trackage. 

1.10 "Operator" shall have the meaning set forth in Section 2 ofthe Agreement, it 

being understood and agreed by the parties hereto that Operator shall exercise any and all 

operating rights and related rights granted hereunder to User. 

1.11 "Owner" shall have the meaning given to it in the Agreement. 

1.12 "Passenger Service Commencement Date" shall mean the date on which 

Purchaser (through its Operator) commences regularly scheduled, revenue passenger rail service 

on the Joint Trackage or the Third Main. 

1.13 "STB" shall mean the Surface Transportation Board of the United States 

Department ofTransportation or any successor agency. 

1.14 "User" shall have the meaning given to it in the Agreement. 

SECTION 2. MALNTENANCE. ADDITIONS. OPERATION. AND CONTROL. 

2.1 Owner shall have sole charge ofthe maintenance, repair and renewal ofthe Joint 

Trackage with its own supervisors, labor, materials and equipment at Owner's sole cost and 

expense. Subject to Section 2.2, Owner shall make such Changes in and/or Additions to the 

Joint Trackage as shall be required by any law. mie, regulation or ordinance promulgated by any 

govemment body having jurisdiction over the Joint Trackage or as Owner, in it.s .sole discretion. 

10 
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• ^ shall deem necessary; provided, however, that such Changes in and/or Additions to the Joint 

Trackage shall not unreasonably interfere with User's use or intended use ofthe Joint Trackage. 

Owner shall bear the entire cost of any Changes in and/or Additions to the Joint Trackage unless 

Owner can demonstrate that such Changes in and/or .Additions would not have been imposed if 

Owner, and not User or any other passenger rail operator, were operating over the Joint 

Trackage. Such Changes in and/or Additions to the Joint Trackage shall become a part ofthe 

Joint Trackage or in the case of retirements shall be excluded from the Joint Trackage. 

2.2 Unless otherwise mutually agreed to by the parties in writing. Owner shall keep 

and maintain the Joint Trackage on a consistent basis at no less than the track standard 

designated in the UP timetable in effect on the date of execution ofthe Agreement; provided, 

that if any govemmental body having jurisdiction over the Joint Trackage promulgates a law, 

'*:^'SK rule, regulation or ordinance requiring lower operating speeds for the track standard designated 

in the UP timetable in effect on the date of execution of this Agreement, UP shall not have an 

obligation to keep and maintain the Joint Trackage at a higher level than such track standard. In 

the event that User desires that the Joint Trackage be improved to a condition in excess ofthe 

standard set forth in this Section 2.2, or desires that other Changes in and/or Additions to be 

made to the Joint Trackage, Owner, in its sole discretion, shall make such Changes in and/or 

Additions to the Joint Trackage if ftindcd in advance by User. Thereafter, such Changes in 

and/or Additions to the Joint Trackage shall become part ofthe Joint Trackage or in the case of 

retirements shall be excluded from the Joint Trackage. 

2.3 Owner shall employ all persons necessary to constmct, operate, maintain, repair 

and renew the Joint Trackage. Owner shall be bound to use reasonable and customary care, skill 

and diligence in the constmction, operation, maintenance, repair and renewal ofthe Joint 

. . . i - X . . 
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Trackage and in managing ofthe same. Owner shall make its best cffon to ensure that User is 

given the same advance notice of constmction and'or maintenance plans and schedules as is 

provided to Owner's personnel. 

2.4 Trackage rights granted hereunder shall give User access to and joint use ofthe 

Joint Trackage. Except as otherwise provided herein, the management, operation (including 

dispatching) and maintenance ofthe Joint Trackage shall, at all times, be under the exclusive 

direction and control of Owner, the movement of Equipment over and along the Joint Trackage 

shall at all times be subject to the exclusive direction and control of Owner's authorized 

representatives and in accordance with such reasonable operating mles as Owner shall from lime 

to time institute. Owner shall treat Owner and User equally in the management, operation 

(including dispatching) and maintenance ofthe Joint Trackage, except that passenger trains shall 

*'/J.^ be given a priority over freight trains. User shall, at User's sole cost and expense, obtain, install 

and maintain necessary communications equipment to allow User's Equipment to communicate 

with Owner's dispatching and signaling facilities. Owner shall consult with User prior to the 

adoption of new communication or signaling systems to be employed on the Joint Trackage. 

2.5 Except as otherwise may be provided in Section 6, if the use ofthe Joint Trackage 

shall at any time be intermpted or traffic thereon or thereover be delayed for any cause, neither 

party shall have or make any claim against the other for loss, damage or expense caused by or 

resulting solely Irom such intermption or delay. 

2.6 Owner may from time to time provide any track or tracks other than those 

delineated in Exhibit A to the Agreement for use by User, provided there shall at all times be 

afforded User a continuous route of equal utility for the operations of its Equipment between the 

termini ofthe Joint Trackage. When such tracks which are not part ofthe Joint Trackage are 

12 
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used as provided herein, this Agreement shall govem User's use of such tracks as if all 

movement had been made over the Joint Trackage. 

2.7 Each party shall be responsible for fiimishing, at its sole cost and expense, all 

labor, fuel and other supplies necessary for the operation of its own Equipment over the Joint 

Trackage. In the event a part>' does fiimish such labor, fiiel or other supplies to another party, 

the party receiving the same shall promptly, upon receipt of billing therefor, reimburse the party 

furnishing the same for its reasonable costs thereof, including customary additives. 

2.8 Except as may be specifically provided for in this Agreement, nothing herein 

contained is intended to change practices with respect to UP's interchange of traffic with other 

carriers on or along the Joint Trackage. 

2.9 Except as otherwise may be provided in the Agreement, User shall operate its 

/;*EV, Equipment over the Joint Trackage with its own employees, but before said employees are 

assigned or permitted to operate Equipment over the Joint Trackage as herein provided, and from 

lime to time thereafter as and when reasonably requested by Owner, they shall be required to 

pass the applicable mles examinations required by Owner of its own employees. Owner shall 

delegate to specified User's officers the conduct of such examinations in the event User chooses 

to conduct such examinations. If an Owner officer conducts such examinations of employees of 

User, User shall pay Owner a reasonable fee fbr each employee so examined, such fee to be 

mutually agreed upon by the parties fi-om time to lime in a separate agreement. Notwithstanding 

any such examination, User shall be responsible for ensuring that its employees are qualified and 

have taken all such mles examinations. Upon request of User, Owner shall qualify one or more 

of User's supervisory officers as pilots and such supervisory officer or officers so qualified shall 

qualify employees of User engaged m or connected with User's operations on or along the Joint 

13 
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Trackage. Al User's request. Owner shall furnish a pilot or pilots, at the expense of User, to 

assist in operating trains of User over the Joint Trackage. Should Owner ever require a pilot on 

User's Equipment after the initial start-up period of User's operations on the .loint Trackage on a 

frequent basis, the parties shall u.sc their best efforts to agree upon the terms and.conditions 

applicable to such a pilot and any disputes relating thereto shall be resolved in accordance 

with Section 5. 

2.10 If any employee of User shall neglect, refuse or fail to abide by Owner's mles, 

instmctions and restrictions goveming the operation on or along the Joint Trackage, such 

employee shall, upon written request of Owner, be prohibited by User from working on the Joint 

Trackage. If cither party shall deem ir necessary to hold a formal investigation to establish such 

neglect, refusal or failure on the part of any employee of User, then upon such notice presented 

in writing. Owner and U.ser shall promptly hold a joint investigation in which the parties 

concerned shall participate and bear the expense for their respective officers, counsel, witnesses 

and employees. Notice of such investigations to User's employees shall be given by User's 

officers, and such investigations shall be conducted in accordance with the terms and conditions 

of any applicable schedule agreements. If, in the judgment of Owner, the result of such 

investigation warrants, such employee shall, upon written request by Owner, be withdrawn by 

User from service on the Joint Trackage, and User shall release and indemnily Owner from and 

against any and all claims and expenses arising from such withdrawal. 

If the disciplinary action is appealed by an employee of User to the National Railroad 

Adjustment Board or other tribunal lawfully created to adjudicate such cases, and if the decision 

of such board or tribunal sustains the employee's position, such employee shall not thereafter be 

barred from service on the Joint Trackage by reason of such disciplinary action. 

14 
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^'f -" 2.11 If any Equipment of User is bad ordered (as that term is generally understood in 

the railroad industry) enroute on the Joint Trackage and (i) it is necessary that it be set out, and 

(il) only light repairs to the Equipment arc required, such bad ordered Equipment shall be 

promptly repaired, and, thereafter, be promptly removed from the Joint Trackage by User. 

Owner may, upon request of U&cr and at User's sole cost and expense, fumish the required labor 

and material and perform light repairs to make such bad ordered Equipment safe fbr movement. 

Such repairs shall be billed as provided for in Section 3 of these General Conditions. The 

employees and Equipment of Owner while in any manner so engaged or while enroute to or 

returning to Owner's terminal from such an assignment shall be considered the employees and 

property of User for purposes of Section 6. However, should Owner's employees after repairing 

such bad ordered Equipment for User move directly to perform service for Owner's benefit rather 

than return to Owner's terminal, then User's exclusive time and liability will end when Owner's 

employees depart for work to be performed for Owner's benefit. In the ca.se of such repairs by 

Owner to freight cars in User's account, billing therefor shall be in accordance with the Field and 

Office Manuals of die Interchange Rules, adopted by the Association of American Railroad 

("AAR"). hereinafter called "Interchange Rules", in effect on the date of performance ofthe 

repairs. Owner shall then prepare and submit billing directly to and collect-from the car owner 

for car owner responsibility items as determined under said Interchange Rules, and Owner shall 

prepare and submit billing directly lo and collect from User for handling line responsibility items 

as determined under said Interchange Rules. Owner also shall submit billing to and collect from 

User any charges for repair to User's Equipment that are User's car owner responsibility items as 

determined under said Interchange Rules, should said car owner refuse or otherwise fail to make 
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jjjjj" payment therefor. Repairs to locomotives shall be billed as provided for in Section 3 of these 

General Conditions. 

2.12 If F'quipment of User shall become derailed, wrecked, or otherwise disabled while 

upon the Joint Trackage (other than bad ordered Equipment subject to light repairs pursuant to 

Section 2.11). it shall be rerailcd or cleared by Owner, except that User may rerail User's derailed 

Equipment on the Joint Trackage whenever use of motorized on or off track equipment is not 

required; however, in any such case. User shall consult with and be govemed by the directions of 

Owner. Owner reserves the right to rerail Equipment of User when, in the judgment of Owner, 

Owner deems it advisable to do so to minimize delays and intermptions to train movement. In 

the event that Owner decides to rerail or clear such derailed, wrecked or otherwise disabled 

Equipment of User from the Joint Trackage, Owner (to the extent feasible) shall provide U.ser 

with reasonable and prompt notice of its decision to perform such services (which notice, for 

purposes of this sentence, shall be reasonable if given by telephonic or voicemail transmission), 

shall consult with User during the entire process and shall provide User's representatives with 

reasonable access to the Equipment and the section of Joint I'rackagc involved in the incident. 

The reasonable costs and expenses of rerailing or clearing derailed, wrecked or disabled 

Equipment shall be borne by the parties in accordance with Sectton 6 of these General 

Conditions. Services provided under this section shall be billed in accordance with Section 3 of 

these General Conditions. 

2.13 In the event Equipment of User shall be forced to stop on the Joint Trackage, and 

such stoppage is due to insufficient hours of service remaining among User's employees, or due 

to mechanical failure of User's Equipment (other than bad ordered Equipment subject to light 

repairs pursuant to Section 2.11), or to any other cause not resulting from an accident or 

16 

^ 

I'M-x 



.1^"^ 
^ > ^ i£SJ^ 

EXIXt.TlONCOPY 

derailment (including the failure of User to promptly repair and clear bad ordered Equipment 

from the Joint Trackage pursuant to Section 2.11), and such Equipment is unable to proceed, or 

if a train of User fails to maintain the speed required by Owner on the Joint Trackage, or if, in 

emergencies, disabled Equipment is set out of User's trains on the Joint Trackage (other than bad 

ordered Equipment subject to light repairs pursuant to Section 2.11), Owner shall have the option 

to fiimish motive power or such other assistance (including but not limited to the right to recrew 

User's train) as may be necessary to haul, help or push such Equipment, or to properly move the 

di.sabled Equipment off the Joint Trackage; provided that Owner (to the extent feasible) provides 

User with prompt and reasonable notice of its decision to furnish such assistance (which notice, 

for purposes of this sentence, shall be deemed reasonable if delivered by telephonic or voicemail 

transmission) and consults with User during the process of providing such a.ssistance. The 

reasonable costs and expenses of rendering such assistance shall be home by User. Services 

provided under this section shall be billed in accordance with Section 3 of these General 

Conditions. 

2.14 User shall pay to Owner reaisonablc expenses incurred by Owner in the issuance 

of timetables made necessary solely by changes in the mnning lime of the trains of U.ser over the 

Joint Trackage. If changes in mnning time of trains of Owner or third parties, as well as those of 

User, require the issuance of timetables, then User shall pay to Owner that proportion ofthe 

expenses incurred that one bears to the total number of parties changing the mnning time of their 

trains. If changes in mnning time of trains of Owner or third parties, but not those of User, 

require the issuance of timetables, then User shall not be required to pay a proportion ofthe 

expenses incurred in connection therewith. 

17 
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• ^ y SECTION 3. BILLING. 

3.1 Billing shall be accomplished on the basis of data contained in a billing form 

mutually agreed to between the parties. Such billing forms shall contain sufficient detail to 

pennit computation of payments to be made hereunder. Billing shall be prepared according to 

the mles, additives and equipment rental rates as published by the Owner. User shall pay to 

Owner at the Office ofthe Treasurer of Owner, or at such other location as Owner may from 

time to time designate in writing, all the compensation and charges of every name and nature 

which in and by the Agreement User is required to pay in lawful money ofthe United States 

within sixty (60) days after the rendition of bills therefor. Bills shall contain a statement ofthe 

amount due on account ofthe expen.ses incurred, properties and facilities provided and ser\'ices 

rendered during the billing period. 

x ' ^^ 3.2 Errors or disputed items in any bill shall not be deemed a valid excuse for 

delaying payment, but shall be paid subject to subsequent adjustment; provided, no exception to 

any bill shall be honored, recognized or considered if filed after the expiration of three (3) years 

from the last day ofthe calendar month during which the bill is rendered and no bill shall be 

rendered later than three (3) years (i) after the last day ofthe calendar month in which the 

expense covered thereby is incurred, or (ii) in the case uf claims disputed as to amount or 

liability, after the amount is settled and/or the liabilit>' is established. This provision shall not 

limit the retroactive adjustment of billing made pursuant to exception taken to onginal 

accounting by or under authority ofthe STB or retroactive adjustment of wage rates and 

settlement of wage claims. 

3.3 So much ofthe books, accounts and records ofeach party hereto as are related to 

the subject matter of this Agreement shall at all reasonable times be open to inspection by the 
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authorized representatives and agents ofthe parties hereto. All books, accounts, and records 

shall be maintained to fumish readily fiill information for each item in accordance with any 

applicable laws or regulations. 

3.4 Should any payment become payable by Owner to User under the Agreement, the 

provisions of Sections 3.1 and 3.2 of these General Conditions shall apply with User as the 

billing party and Owner as the paying party. 

3.5 Either party hereto may assign any receivables due it undet this Agreement; 

provided, however, that such assignments shall not relieve the assignor of any rights or 

obligations under the Agreement. 

SECTION 4. COMPLIANCE WITH LAWS. 

4.1 With respect to operation of Equipment on the Joint Trackage, each party shall 

i ' ' 5 ^ comply with all applicable federal, state and local laws, mles, regulations, orders, decisions and 

ordinances ("Standards"), and if any failure on the part of any party to .so comply shall result in a 

fine, penalty, cost or charge being imposed or assessed on or against another party, such other 

party shall give prompt notice to the failing party and the failing parly shall promptly reimburse 

and indemnify the other party for .such fine, penalty, cost or charge and all expenses and 

reasonable attorneys' fees incurred in connection therewith, and shall upon request ofthe other 

party defend such action free of cost, charge and expense to the other party. 

4.2 User agrees to comply fiilly with all applicable Standards conceming Hazardous 

Materials applicable to its operations. Except with Owner's prior written consent, User 

covenants that it shall not treat or dispose of any Hazardous Materials on the Joint Trackage. 

User fiirther agrees to fumish Owner (if requested) with proof, satisfactory to Owner, that User is 

in such compliance. In the event any accident, bad ordered Equipment, derailment, vandalism or 

^ 
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wreck involving Equipment of or a train operated by User carrying Hazardous Materials shall 

occur on any segment ofthe Joint Trackage (for purposes of this Section 4.2 and 4.3 hereinafter 

called collectively "Derailment"), any report required by federal, state or local authorities shall 

be the responsibility of User. User shall also advise the owner/shipper ofthe Hazardous 

Materials involved in the Derailment, and Owner, immediately. 

4.3 In the event ofa Derailment, Owner shall assume responsibility for cleaning up 

any relea.sc of Hazardous Materials from User's Equipment in accordance with all federal, state, 

or local regulatory requirements. User may have representatives at the scene ofthe Derailment 

to observe and provide information and recommendations conceming the characteristics of 

Hazardous Materials released and the cleanup effort. Such costs shall be home in accordance 

with Section 6 of these General Conditions. If a Hazardous Materials release caused by a 

^ r^ Derailment involving Equipment of or on a train operated by User results in contamination of 

real property' or water on the Joint Trackage or on real property or water adjacent to the Joint 

Trackage (whether such real property or water is owned by Owner or a third party), Owner shall 

assume responsibility for emergency cleanup conducted to prevent fiirther damage. User shall be 

responsible for performing cleanup efforts thereafter. Any costs associated with cleaning up real 

property or water on or adjacent to the Joint Trackage contaminated by Hazardous Materials 

from a Derailment shall be home in accordance with Section 6 of these General Conditions. 

4.4 If Hazardous Materials must be transferred to undamaged Equipment or tmcks as 

a result ofa release caused by a Derailment involving Equipment of User or on a train operated 

by User, User shall perform the transfer. PROVIDED, HOWEVER, that if the Hazardous 

Materials are in damaged Equipment that is blocking the Joint Trackage, Owner, at its option, 

may transfer the Hazardous Materials with any costs associated with such transfer borne in 
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accordance with Section 6 of these General Conditions, Transfers of Hazardous Materials by 

User shall only be conducted after being authorized by Owner. 

4.5 The total cost of clearing a Derailment, cleaning up any Hazardous Materials 

released during such Derailment, and/or repairing the Joint Trackage or any other property 

damaged thereby shall be borne by the party or parties liable therefor in accordance with Section 

6 of these General Conditions. 

4.6 In the event of release of Hazardous Materials caused by faulty Equipment or 

third parties, cleanup will be conducted as stated in Sections 4.2 and 4.3 of these General 

Conditions. 

SECTION 5. BINDING ARBITR.ATION. 

5.1 Controversies Subiect to Arbitration. Any and all claims, disputes or 

controversies between User and Owner arising out of or concerning the interpretation, 

application, or implementation of this Agreement that cannot be resolved by the parties through 

the Coordination Committee or by negotiations shall be submitted to binding arbitration 

administered by the American Arbitration Association ("AAA") under its Commercial 

Arbitration Rules, except as otherwise provided in this Section 5. If the AAA discontinues 

promulgation ofthe Commercial Arbitration Rules, the parties shall use the AAA's designated 

successor mles, and if the AAA docs not designate successor rules, the parties shall agree on 

other mles. The judgment on the award rendered by the arbitrator may be entered in any court 

having jurisdiction thereof as a final, non-appcalable judgment. 

5.2 Selection of Arbitrator. In the event a claim, dispute or controversy arises, either 

party may serve a written demand for arbitration upon the other party. If the claim, dispute or 

controversy is not resolved by the parties within thirty (30) days after the service ofthe demand. 
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•=j.i> the matter shall be deemed submitted to arbitration. II within forty (40) days after service ofthe 

demand, the parties have not selected a single arbitrator, each party shall within aii additional ten 

(10) days thereafter select an arbitrator. (In such case, if cither party has not selected an 

arbitrator within ten (10) days after receipt of notice that the other party has selected an 

arbitrator, the arbitrator selected by the other party shall arbitrate the claim, dispute or 

controversy.) The two selected arbitrators shall select a third arbitrator. If the two arbitrators are 

unable to agree upon the third arbitrator within ten (10) days of the selection of the two selected 

arbitrators, the AAA shall select the third arbitrator. The arbitrator(s) shall be disinterested. 

5.3 Expedited Arbitration Schedule. 

(a) In the event either party reasonably finds that the i.ssucs of any claim, 

dispute or controversy arc likely to directly, imminently, materially and adversely affect human 

health or safety, either party may request, in the arbitration demand delivered pursuant to Section 

5.2, an expedited arbitration procedure as set forth in this Section 5.3 solely for the purpose of 

obtaining a provisional remedy that by law or in equity could be imposed in a court proceeding 

against a rail carrier subject to thejurisdiction ofthe Surface Transportation Board (e.g., 

temporary restraining order, preliminary injunction or injunction). 

(b) Within five (5) days after service ofa demand for expedited arbitration, 

the parties shall agree on an arbitrator. If the parties fail to agree on an arbitrator within such 

five-day period, each party shall within two (2) days select an arbitrator. In such case, if either 

party has not selected an arbitrator within two (2) days after receipt of notice that the other party 

has selected an arbitrator, the arbitrator selected by the other party shall arbitrate the claim, 

dispute or controversy. The two selected arbitrators shall select a third arbitrator. If the two 

arbitrators are unable to agree upon the third arbitrator within two (2) days ofthe deadline for the 

^ ^ 
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selection ofthe two selected arbitrators, the AAA shall select the third arbitrator The 

arbltrator(s) shall be disinterested. 

(c) The expedited arbitration hearing shall commence no later than ten (10) 

days after service ofa demand for expedited arbitration and shall be concluded on the same day. 

The arbitration decision shall be rendered by the arbitriitor(s) in writing on or before the day 

following the arbitration hearing. 

(d) Prior to rendering any decision, the arbitrator must find that the issues of 

the claim, dispute or controversy are likely to directly, imminently, materially and adversely 

affect human health or safety. In the event the arbitrator finds that the foregoing criteria have not 

been met, the proceeding shall be dismis.<;cd without prejudice and the parties shall proceed with 

the arbitration procedure and schedule set forth in Sections 5.1 and 5.2; provided, however, that 

, iTjnJij, no new demand for arbitration need be served by the party demanding arbitration. 

5.4 Pendinti Resolution. During the pendency of such arbitration proceedings, the 

business and the operations to be conducted, and compensation fbr service under this Agreement, 

to the extent that they are the subject of such controversy, shall continue to be transacted, used 

and paid in the manner and form existing prior to the arising of such controversy, unless the 

arbitrator shall make a preliminary ruling to the contrary. 

5.5 Cost of Arbitration. Each party solely shall bear the attorneys' fees, costs and 

expenses incurred by it in connection with such arbitration; provided, however, the arbitrator 

shall have the power to award attorneys' fees and costs to cither party if the arbitrator determines 

in its reasonable discretion that the position ofthe other party to the arbitration was frivolous. 

2.̂  
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VT^ SECTION 6. LIABILITY AND INSURANCE. 

6.1 Assumption of Responsibility. 

(a) Each ofthe parties hereto shall assume, bear and pay any and all Losses 

allocated to it as the responsible party under the terms of this Section 6. Except as otherwise 

expressly provided in Sections 6.2(b)(v) and 6.4, the responsibility for Losses allocated to each 

party under this Section 6 is without respect to fault, failure, negligence, misconduct, 

malfeasance or misfeasance of any party or its employees, agents or servants. 

(b) All costs and expenses incurred in connection with the investigation, 

adjustment and defease of any claim or suit pertaining to a Loss shall be included as part of any 

Loss fbr which responsibility is assumed under the terms of this Section 6, but not including 

salaries or wages and asisociated benefits of employees of either party or employees ofthe 

V k̂t Operator engaged in such work. 

6.2 Allocation of Resptmsibilities. 

(a) Except as otherwise expressly provided in Section 6.4, Losses arising out 

of personal injury (including bodily injury and death) lo, or property damage suffered by, an 

invitee of either party shall be the responsibility of and home and paid solely by that party 

regardless ofthe cause of such Loss, the fault of either party, or the party whose Equipment was 

involved. For purposes of this paragraph, consultants and contractors ofa party and any person 

who is on Equipment operated by or for the account ofa party as a passenger or otherwise (other 

than an employee ofa party engaged in performing duties for that party) shall be deemed to be 

an invitee of that party. In addition, all persons at any passenger station or passenger-loading 

platform located on or adjacent to the Joint Trackage shall be deemed to be invitees of User 

• • ' • J * 
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@ (other than employees, contractors and consultants, including employees of such contractors and 

consultants, of UP engaged in performing duties for UP). 

(b) Except as otherwise expressly provided in Section 6.4. Losses arising out 

of personal injury (including bodily injury and death) to, or property damage suffered by, 

persons other than invitees of either User or UP and casualty losses to property owned by the 

User or UP shall be the responsibility of and borne and paid by the parties as follows: 

(i) Loss to Equipment and Loss of other property owned, leased or 

exclusively used by User shall be the responsibility ofthe User and 

borne by it. 

(ii) Loss to Equipment and Loss of other property owned, leased or 

exclusively used by, and freight transported by. UP shall be the 

f-^C^ responsibility of UP and borne by it. 

(iii) Loss to property jointly used by both parties shall be the 

responsibility of and borne and paid by the parties as follows: 

(A) totally by the party whose Equipment was involved in the 

incident giving rise to the Loss if the Equipment of only 

one party was involved in the incident giving rise to such 

Loss; 

(B) equally by the parties if the Equipment of both parties was 

involved in the incident giving rise to the Loss: and 

(C) by the party that owns the real property on which the Loss 

occurred when no Equipment of either party was involved 

in the incident, giving rise to such Loss. 
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^^^ (iv) Losses arising out of personal injury (including botlily injury and 

death) to, or property damage suffered by. any employee of cither 

party which occurs during the course of employment or while 

traveling to or from employment shall be the responsibility of and 

borne solely by the party employing such employee, 

(v) Losses arising out of personal injury (including bodily injury and 

death) to. or property damage suffered by, any person who is not 

an employee or invitee of either party (including, without 

limitation, persons using vehicular and pedestrian crossings and 

trespassers) including without limitation Losses consisting of 

property damages suffered by cither part>' hereto arising out ofthe 

f '***-̂  explosion, combustion, leakage, spillage or release of Hazardous 

Materials by or in connection widi the operations of or service 

provided by a party or its agents, employees, customers or 

consignees on the Joint Trackage or other real property, shall be 

the responsibility of and home (A) totally by the party whose 

Equipment was involved in the incident giving rise to such Loss if 

the Equipment of only one party was involved in the incident 

giving rise to such Loss, (B) by UP if no Equipment of either party 

was involved in the incident giving rise to such Loss and the 

incident occurred on the Joint Trackage; and (C) by both parties in 

proportion to their relative degrees of fault if the Equipment of 

both parties was involved in the incident giving rise to such Loss. 
IVnivS 
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6.3 Insurance. 

(a) User shall obtain and maintain the insurance coverage specified on Exhibit 

C, which is attached hereto and made a part hereof User may self-insure to an amount not to 

exceed One Million ($1,000,000.00) provided that the total coverage limits (self insurance plus 

excess liability insurance) are at least Two Hundred Million Dollars ($200,000,000.00) per 

occurrence, with an aggregate limit of not less than Two Hundred Million Dollars 

($200,000,000.00). CGL insurance must be written on ISO occun-cnce form CG 00 01 12 04 (or 

a substitute form providing equivalent coverage). User shall provide UP with certified copies of 

its policies, as well as certificates of insurance and endorsements evidencing the coverage 

specified on Exhibit C prior to the Passenger Service Commencement Date. The foregoing 

policy limit and self-insured limit shall be adjusted by the parties every five (5) years to reflect 

^ ' r ^ ' industry standards, liability claim trends and market conditions, but in no event shall the total 

coverage ever be less than Two Hundred Million Dollars ($200,000,000.00); provided that any 

adjustment in the policy limit shall be capped at ten (10) percent per adjustment period. 

(b) UP maintains, and shall continue to maintain at all times tliis Agreement is 

in effect, at its sole cost and expense, a catastrophic risk management program, allowing for its 

diverse risk exposures and financial condition, and in keeping with risks a.ssumed by 

corporations of established size and reputation and consistent with programs of other Class 1 

Railroads [as defined in 49 C.F.R. § 1201, subpart A, General instmction l-l(a)]. Such 

insurance coverage or self insurance shall be at least as comprehensive as the coverage required 

of User under this Agreement. UP shall provide User with certificates of insurance, or a letter of 

self insurance, evidencing such insurance coverage or self insurance within thirty (30) days after 

the Effective Date of this Agreement. 

• ^ ; ^ 
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(c) The general liability insurance or self insurance required by this Section 6 

shall pro\ ide coverage for personal injury, bodily injury, death and property damage arising out 

of operations of UP and/or User on the Joint Trackage. Such insurance shall include broad form 

contractual liability coverage and be applicable to the indemnity provisions set forth in Section 6 

hereinafter. Any policy of general liability insurance obtained or maintained by UP shal! provide 

a waiver of subrogation in favor of User and its Operator, and shall name User and its Operator 

as additional insureds with respect to any liability to be borne by UP pursuant to the provisions 

of Section 6; to the extent that UP maintains self insurance, UP hereby waives its rights of 

subrogation against User and its Operator with respect to all claims which arc covered by such 

self-insurance (or would have been covered had UP purchased insurance), and agrees that User 

and its Operator shall be treated as additional insureds under UP's coverage. Any policy of 

i ! ^ ^ general liability insurance obtained or maintained by User shall provide a waiver of subrogation 

in favor of UP, and shall name UP as an additional insured with respect to any liability to be 

borne by the User pursuant to the provisions of this Section 6. 

(d) The insurance (including self insurance) obtained or maintained pursuant 

to this Section shall be primary with respect to the liability obligations under this Agreement of 

the party obtaining the insurance and with respect to the interests of all parties added as 

additional insureds. Any other insurance maintained by an additional insured shall be excess of 

the coverage herein defined as primary and shall not contribute with it. 

(c) Unless otherwise specified herein, the insurance required by this Section 6 

shall be maintained by each party for the full tcmi of this Agreement and shall not be permitted 

to expire or be canceled or materially changed except upon sixty (60) days' written notice to the 

other party. Each insurance policy required by this Section 6 .shall provide that coverage shall 
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^" '̂ '' not be suspended, voided, canceled, or materially reduced in coverage or limits except after sixty 

(60) days' prior written notice has been given to the insureds, including additional insureds 

provided for m this Agreement. 

(f) Each party shall maintain workers' compensation and employers' liability 

insurance, with at least minimum required statutory limits, and in compliance with requirements 

of Califomia and/'or federal law. 

(g) A failure of either party to obtain or maintain the insurance required by 

this Section 6 shall not relieve such party uf any of its liabilities or obligations under this 

Agreement. 

6.4 Limitations on Indemnification. The provisions of this Section 6.4 shall apply 

notwithstanding the provisions of Section 6.2 above. "Excluded Conduct" shall mean conduct 

i f l ' ^ by a supervisor>' level or higher employee of one ofthe parties, when such conduct is alleged in 

a properly filed complaint by a plaintiff or plaintiffs as the basis Ibr an award of exemplary or 

punitive damages under Califomia law, and actually results in an award of exemplary or punitive 

damages by a jury after trial ofthe issues and exhaustion of judicial'appeals. Neither party shall 

be indemnified for any Loss to the extent such Loss results from its own Excluded Conduct, and 

in any such case such party shall be responsible for and bear the Loss in proportion to its relative 

degree of fault and be responsible for and bear exemplary or punitive damages, if any, to the 

extent resulting from its Excluded Conduct. If a party asserts that the other was guilty of 

Excluded Conduct and denies liability for indemnification ofthe other party based thereon, the 

party asserting such Excluded Conduct shall have the burden of proof in establishing such 

conduct. 

^ 
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6.5 Scope of Indemnification. In any case where a party is required under the 

provisions of this Section 6 lo bear a Loss, it shall pay. satisfy and discharge such Loss and all 

judgments or orders that may be rendered by reason thereof and all costs, charges and expenses 

incident thereto. In addition, such party shall forever indemnify, defend and hold harmless the 

other party and its directors, officers, agents, employees, shareholders, parent corporation and 

affiliated companies from, against and with respect to any and all such Losses, irrespective ofthe 

^ fault of negligence of the indemnified party. 

6.6 Procedure. 

(a) If any claim or demand shall be asserted by any person against an 

indemnified party under this Section 6. the indemnified party shall, within thirty (30) days after 

notice of such claim or demand, cause written notice thereof lo be given to the indemnifying 

iff'^'i party, provided that failure to notify the indemnifying party shall not relieve the indemnifying 

party from any liabilify which it may have to the indemnified party under this Section 6. except 

to the extent that the rights ofthe indemnifying party arc in fact prejudiced by such failure. If 

any such claim or demand shall be brought against the indemnified parfy and it shall have given 

notice thereof to the indemnifying party, the indemnifying party shall have the right, at its own 

expense, to control (including the selection of counsel reasonably satisfactory to the indemnified 

party) or to participate in the defense of, negotiate or settle, any such claim or demand, and the 

parties hereto agree to cooperate fiilly with each other in connection with any such defense, 

negotiation or settlement. In any event, neither the indemnified party nor the indemnifying party 

shall make any settlement of any claim or demand which might give rise lo liability on the part 

ofthe other party under this Section 6 without the prior written consent of the such other party, 

which consent shall not be unrca.sonab]y withheld, conditioned or delayed. If any claim or 
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demand relates to a matter for which the parties, under the temis of Section 6.2, are to share 

liability equally or in proportion to their relative degrees of fault, each party shall be entitled to 

select its own counsel and defend itself against the claim or demand at its sole cost and expense, 

and neither party shall make any settiement of any such claim or demand without the prior 

written consent ofthe other party, which consent shall not be unreasonably withheld, conditioned 

or delayed. 

(b) Subject to the provisions of Section 6.6(a), on each occasion that the 

indemnified parfy shall be entitled to indemnification or reimbursement under this Section 6, the 

indemnifying parfy- shall, at each such time, promptly pay the amount of such indemnification or 

reimbursement. If the indemnified party shall be entitled to indemnification under this Section 6 

and the indemnifying party shall not elect to control any legal proceeding in connection 
r'i,,. 

^ ' ^^ therewith, the indemnifying party shall pay to the indemnified party an amount equal to the 

indemnified party's reasonable legal fees and other costs and expenses arising as a result of such 

proceeding. 

(c) Any dispute between the parties as to the right to indemnification or die 

amount to which it is entitled pursuant to such right with respect lo any matter shall be submitted 

lo arbitration pursuant to Section 5; provided, however, that if either parly or both parlies are 

named as defendants, third party defendants, cross-claim defendants or arc olherwi.se named as 

parties to a lawsuit ur other legal proceeding initiated by a third party, and such proceeding 

involves or relates to such indemnification rights, then either party shall have the right to pursue 

the resolution of such indemnification issues in that proceeding instead of through the arbitration 

procedures set forth in Section 5. 

m 
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6.7 Third Party Operators. The Third Party Operator shall agree to be bound by the 

provisions of this Agreement and this Section 6 unless otherwise agreed lo in writing by User 

and UP. For purposes of this Section 6, as between User and UP, the Equipment and actions of 

any entity (including, without limitation the Third Party Operator) acting on behalf of and for the 

account ofa party hereto shall be deemed to be the Equipment and actions of such party hereto. 

Nothing contained herein shall be constmed to limit or waive the rights ofa party hereto to seek 

indemnification or damages from any entities acting on its behalf for actions of said entities. 

6.8 Not For Benefit Of Third Parties. The provisions of this Section 6 are not 

intended to confer any right, benefit, or cause of action upon any third party and arc intended 

solely to deal with the allocation of liabilify, if any, as between the parties lo this Agreement. 

6.9 Enforceability. If any ofthe provisions of this Section 6 would be prohibited by 

or unenforceable under the laws ofthe State of Califomia (including a detcnnmation that 

indemnification under the circumstances involved is against the public policy ofthe state), the 

indemnity provided by such provision shall be deemed to be limited to and operative only to the 

maximum extent permitted by law. Without limitation, if it is determined that any law or public 

policy ofthe State of Califomia prohibits the indemnification ofa party for its own sole 

negligence in any instance covered by the provisions of Section 6, those provisions shall be 

deemed to exclude indemnification for such party's sole negligence but to pemiit ftill 

indemnification, as specified in Section 6, if both parties were negligent. 

SECTTON 7. GOVERNMENTAL APPROVAL AND ABANDONMENT. 

7.1 Owner and User shall, at their respective cost and expense, initiate by appropriate 

application, notice or petition and thereafter diligently prosecute proceedings for the priKurcment 

of any necessary consent, approval or authority from any govemmental agency for the sanction 
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of the Agreement and the operations to be carried on or conducted by User thereunder User and 

Owner agree to cooperate fully to procure any such consent, approval or authority. 

7.2 In the event Owner shall be involuntarily dispossessed, through condemnation by 

a competent public authority or otherwise, ofthe right to operate upon and maintain any portion 

of its Joint Trackage and Owner fails or declines to replace said Joint Trackage, Owner shall 

have no obligation hereunder to provide tracks m replacement of such Joint Trackage for User's 

r use, and User shall have and shall make no claim of any kind, legal or otherwise, against Owner 

for failure to provide such Joint 1'rackagc for User's use. 

7.3 To the extent that Owner may lawftilly do so. Owner reserves to itself the 

exclusive right, exercisable at any time during the life ofthe Agreement without concurrence of 

User, to elect to abandon all or any part of the Joint Trackage by giving six (6) months' prior 

^^';fi written notice to User of its intention so to do ("Notice of Abandonment"). In the event that 

Owner obtains authority to abandon its freight operations on ihe Joint Trackage and a third-party 

submits an Offer of Financial Assistance ("OFA") to acquire such Joint Trackage, User shall 

have the right to submit a competing OFA and Owner shall negotiate with User 

SECTION 8. CATASTROPHIC EXPENSE. 

Catastrophic expense to the Joint Trackage, including but not limited to that arising from 

flood, earthquake or other acts of God, in excess of One Hundred Thousand Dollars 

($100,000.00) (as adjusted on each anniversary ofthe Effective Date to reflect fifty percent 

(50%) ofthe change in the Rail Cost Adjustment Factor - Unadjusted from the corresponding 

quarter ofthe prior year) for each occurrence shall be billed and apportioned on the basis ofthe 

GTM Handled Proportion for the twelve (12) month period ending immediately prior to the first 

m 
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' ^ ^ day ofthe month of the occurrence; provided, however, that in lieu of paying any such amount 

billed to User, User shall have the right to terminate this Agreement. 

SECTION 9. SUCCESSORS AND ASSIGNS. 

Except as provided in Section 3.5, this Agreement and any rights granted hereunder may 

not be assigned in whole or in part by User without the express written consent of Owner; 

provided, however that User may assign or sell any of its rights or obligations under this 

Agreement without the consent of Owner to (i) any entity owned or controlled by, or under 

common control with, User; or (ii) any municipality or other govemmental entity ofthe State of 

Califomia; provided, further, that such assignment shall be subject to the terms and conditions of 

this Agreement, including but not limited to Section 2(b) hereof This Agreement and the 

operating rights hereimder shall be binding upon the successors and assigns ofthe parties. 

t'^J^ SECTION 10. DEFAULT. 

10.1 Notwithstanding the provisions of Section 3 of these General Conditions, either 

party hereto claiming default of any ofthe provisions ofthe Agreement (including these General 

Conditions) shall fiimish notice and written demand lo the other party for perfomiance or 

compliance with the covenant or condition ofthe Agreement claimed lo be in default, which 

notice shall specify wherein and in what respect such default is claimed lo exist and shall specify 

the particular Section or Sections ofthe .Agreement under which such claim of default is made. 

10.2 If the default shall continue for an additional period of thirty (30) days after 

receipt of such written notice and demand, and such default has not been remedied within said 

thirty (30) day period, or reasonable steps have not been nor continue to be taken to remedy a 

failure or default which cannot reasonably be remedied within said thirty (30) day period, and 

such default relates to the provisions and terms ofthe Agreement, either party may resort to 
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arbitration under the provision.s of Section 5 heretofore, provided, however, that the arbitrator 

shall not have die authority lo amend, modify or terminate this Agreement, 

10.3 Failure ofa party to claim a defauh shall not constitute a waiver of such default. 

Either party hereto entitled lo claim default may waive any such default, but no action by such 

party in waiving such default shall extend to or be taken to etfect any subsequent defaults or 

impair the rights of cither party hereto resulting therefrom. 

SECTION 11. OTHER CONSIDERATIONS. 

11.1 This Agreement and each and every provision hereof is for the exclusive benefit 

ofthe parties hereto and not for the benefit of any third party. Nothing herein contained shall be 

taken as creating or increasing any right in any third person to recover by way of damages or 

otherwise against any of the parties hereto. 

11.2 If any covenant or provision of the Agreement not material to the right of User to 

use the Joint Trackage shall be adjudged void, such adjudication shall not affect the validity, 

obligation or performance of any other covenant or provision which is in itself valid. No 

controversy conceming any covenant or provision shall delay the performance of any other 

covenant or provision. 

11.3 All section headings are inserted for convenience only and shall not affect any 

constmction or interpretation ofthe Agreement. 

11.4 Reference to any agency ur other organization shall include any successor agency 

or organization, and reference to any index or methodology, if such index or methodology ceases 

to exist or is no longer available, shall include any substantially similar index or methodology 

selected by the parties or. if the parties fail to agree on such, one determined by binding 

arbitration under Section 5 of these General Conditions. 
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11.5 Except as otherwise expressly provided in this Agreement, all notices and other 

communications under this Agreement shall be in writing and shall be deemed to have been duly 

given (a) on the date of delivery, if personally delivered to the party to whom notice is given or if 

sent by ovemight courier, or (b) three business days following deposit in the United States mail, 

postage prepaid, as evidenced by a retum receipt. Notices and other communications shall be 

directed to the parties at the addresses shown below. A party may change its person designated 

to receive notice or its address from time to time by giving notice to the other part>' in 

accordance with the procedures set forth in this Section. 

If to User 

With copies to: 

and 

If to Owner: 

San Benito Railroad LLC 
A1TN: Philip R. Taylor 
535 Cowpcr Street 
Second Floor 
Palo Alto, CA 94301 
Telephone: (650) 614-9203 
Facsimile: (650) 833-6903 

DLA Piper US LLP 
2000 University Avenue 
East Palo Alto, CA 94303-2248 
Attn: Patrick J. McGaraghan 
Telephone: (650) 833-2030 
Facsimile: (650) 833-2001 

K.&L Gates LLP 
1601 K Street NW 
Washington. D.C. 20006-1600 
Attn: Kevin M. Sheys 
Telephone: (202) 778-9000. 
Facsimile: (202) 778-9100 

Union Pacific Railroad Company 
ATTN: Richard Gooch 
50 Califomia Street, Suite 1563 
San Francisco, CA 94111 
Telephone: (415)439-5345 
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With a copy lo: General Manager Joint Facilities and Passenger Operations 
Union Pacific Railroad Company - STOP 1180 
1400 Douglas Street 
Omaha. NE 68179-1180 

1 1.6 This Agreement is the entire agreement, and supersedes all prior and 

contemporaneous agreements, representations, and understandings, ofthe parties conceming the 

subject matter hereof No supplement, modification, or amendment of this Agreement shall be 

binding unless executed in writing by both ofthe parties. No waiver of any provision of this 

Agreement shall be deemed, or shall constitute, a waiver of any other provisions, whether or not 

similar, nor shall any waiver constitute a continuing waiver. No waiver shall be binding unless 

executed in writing by the party making the waiver. 

1 1.7 This Agreement may be executed in any number of counterparts, and by different 

parties in separate counterparts, each of which, when executed and delivered, shall be deemed to 

be an original and all of which counterparts taken together shall constitute but one and the same 

iaslmmcnt. 

11.8 This Agreement shall be construed and interpreted in accordance with the laws of 

the State of Califomia. 

11.9 If any legal action or any arbitration or other proceeding is brought fbr the 

enforcement or interpretation of this Agreement, or because of an alleged dispute, breach, default 

or misrepresentation in connection with any ofthe provisions of this Agreement, the prevailing 

party or parties shall be entitled lo recover reasonable attomeys' fees and other costs in 

connection with that action or proceeding, in addition to any other relief to which it or they may 

be entitled. 

1 1.10 Each party will be excused from the perfomiance of any of its obligations 

hereunder to the other party where such nonperformance is occasioned by any event beyond its 
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control, which shall include without limitation, any order mie or regulation of any federal, slate, 

or local govemmental body, agency or instmmentality, natural disa.stcr, work stoppage, or civil 

disorder, provided the party so excused hereunder shall use all reasonable efforts to minimize its 

nonperformance and to overcome, remedy, cure, or remove such event as soon as reasonably 

practicable. 

% 
^ 
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EXHIBIT «C" 

Union Pacific Railroad 
Contract Insurance Requirements 

Sale of Branch Line 
Passenger Operations 

Buyer shall, al its sole cost and expense, procure and maintain from the date of sale to the expiration of 
applicable State(s) and Federal statutes of limitations allowing for claims against the seller (except as 
othen/i/jse provided in this Agreement) the following insurance coverage: 

A. Commercial General Liabilitv Insurance. Commercial general liability (CGL) with a limit of not 
less than $200,000,000 each occun^nce and an aggregate limit of not less than $200,000,000 CGL 
insurance must be written on ISO occurrence fomi CG 00 01 12 04 (or a substitute form providing 
equivalent coverage). 

B. Umbrella or Excess Insurance If Buyer utilizes umbrella or excess policies, these policies 
must "follow form" and afford no less coverage than the primary policy. 

' ^ J 

Other Requirements 

D. All policy(ies) required above must include Railroad as "Additional Insured" using ISO Additional 
Insured Endorsement CG 20 26 (or a substitute fomn providing equivalent coverage). The coverage 
provided to Railroad as additional insured shall, to the extent provided under ISO Additional Insured 
Endorsement CG 20 26 provide coverage for Railroad's negligence whether sole or partial, active or 
passive, and shall not be limited by Buyer's liability under the indemnity provisions of this Agreement 

E. Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate 
of insurance), unless (a) insurance coverage may not lawfully be obtained for any punitive damages that 
may arise under this agreement, or (b) all punitive damages are prohibited by all states in which this 
agreement will be performed. 

F. Pnor to purchase of the properly. Buyer shall fumish Railroad with a certificate(s) of insurance, 
executed by a duly authorized representative of each insurer, showing compliance with the insurance 
requirements in this Agreement. 

G. All insurance policies must be written by a reputable insurance company acceptable to Railroad 
or with a cun'ent Best's Insurance Guide Rating of A- and Class VII or better, and authorized to do 
business in the state(s) in which the work is to be performed. 

H. The fact that insurance is obtained by Buyer or by Railroad on behalf of Buyer will not be deemed 
to release or diminish the liability of Buyer, including, without limitation, liability under the indemnity 
provisions of this Agreement. Damages recoverable by Railroad from Buyer or any third party will not be 
limited by the amount of the required insurance coverage. 
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EXHIBITED" 

IMPROVEMENTS TO BE CONSTRUCTED ON COAST MAIN 
AT PURCHASER'S SOLE COST AND EXPENSE 

PRIOR rO THE COMMENCEMENT OF ANY PASSENGER SERVICE 

Remove No. 10 hand throw tumout and replace with a No. 20 power 
operated tumout and signals at Camadero; 

Upgrade rail and ties, signalize and extend UP's No. I track between 
Corporal and Gilroy (approximately MP 77.85) 

Remove No. 20 power operator crossover al MP 78.39: 

Install No. 20 power operated crossover al approximately MP 79.5; and 

Connect the south end of Caltrain's Gilroy station track to UP's mainline at 
approximately MP 77.65 including a No. 15 power operated tumout. 
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